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FOREWORD 


This  report  was  prepared  in  accordance  with  the  provisions  of  a 
contract  between  the  Montana  State  Highway  Commission  and 
Montana  State  University.  It  was  approved  as  a  research  project 
for  the  School  of  Law. 

The  contract  provided  for  research  into  Montana  laws  relating  to 
highways  to  the  end  that  there  might  be  prepared  a  modern  com- 
pilation of  such  laws.  The  state  of  the  law  was  well  described  in  this 
language:  "Existing  highway  law  consists  of  numerous  measures 
enacted  over  a  long  period  of  years.  Much  of  the  law  is  outmoded  in 
the  light  of  modern  highway  transportation  requirements.  There  are 
many  cases  of  seeming  conflicts,  ambiguities  and  omissions.  In  some 
cases,  outmoded  law  seriously  handicaps  efficient  highway  manage- 
ment, in  other  cases  it  is  merely  confusing  and  unnecessary." 
Moving  Ahead  on  Montana's  Highways,  a  report  to  the  Montana  Fact 
Finding  Committee,  1956  (p.  35),  prepared  by  the  Automotive  Safety 
Foundation,  Washington,  D.  C. 

The  research  project  was  financed  from  State  and  Federal  highway 
planning  and  research  funds.  It  began  in  June,  1963,  under  the  super- 
vision of  a  member  of  the  faculty  of  the  school,  who  also  served  as 
project  coordinator.  For  perhaps  the  first  time  in  this  type  of  re- 
search, a  major  portion  of  gathering  and  sifting  material  was  con- 
ducted by  law  students.  Four  of  them  were  employed  during  the 
summer  of  1963  to  gather  all  statutes  relating  to  highways.  In 
addition,  they  searched  out,  read,  and  abstracted  all  relevant  court 
decisions  and  opinions  of  the  Attorney  General  and  highway  counsel. 
Statutes  considered  numbered  in  the  hundreds.  More  than  1,500 
decisions  and  opinions  were  located,  read,  and  abstracted. 


Following  the  gathering  process,  all  material  was  categorized  under 
headings  developed  by  the  Highway  Research  Board  (Bulletin  88). 
Thereafter,  memoranda  considering  the  problems  discovered  in  each 
category  were  prepared.  Two  of  the  students  were  employed  on  a 
part-time  basis  during  the  1963-1964  academic  year  as  graduate 
assistants. 

The  final  step  was  preparation  of  this  report  by  the  supervisor- 
coordinator.  He  had  access  to  the  highway  laws  of  all  of  the  states, 
to  all  relevant  publications  of  the  Highway  Research  Board,  and  to 
the  records  of  the  proceedings  of  the  American  Association  of  State 
Highway  Officials.  He  had  the  benefit  of  consultation  with  officials 
and  employees  of  the  State  Highway  Commission,  the  Bureau  of 
Public  Roads,  and  the  Automotive  Safety  Foundation. 

Students  who  participated  in  research,  all  now  members  of  the 
Montana  Bar,  were:  James  T.  Harrison,  Jr.,  John  P.  Poston,  Rupert 
C.  Schneider,  all  of  Helena,  Montana,  and  Kemp  J.  Wilson,  San 
Francisco,  California.  They  performed  with  distinction. 

Mrs.  Kathryn  W.  Thompson  typed  virtually  all  of  the  original  draft 
of  the  report.  Without  her  good-humored  and  dedicated  assistance, 
the  report  would  yet  be  scattered  across  thousands  of  5x8  cards.  The 
report  was  reproduced  through  the  cooperation  of  the  Clerical  Serv- 
ice, Montana  State  University.  The  cover  design  is  by  Chester  R. 
Dreher,  Helena,  Montana. 

Gardner  Cromwell,  S.J.D. 
Professor,  School  of  Law 
Montana  State  University 
Coordinator-Supervisor 


Chapter  1. 
LEGISLATIVE  INTENT 

INTRODUCTION 


All  recent  revisions  or  codifications  of  highway  laws  contain  state- 
ments or  declarations  of  legislative  intent  or  purpose.  Such  state- 
ments serve  at  least  two  functions:  (1)  When  the  unavoidable 
problems  of  statutory  construction  reach  a  court,  they  provide  a 
context  in  which  the  court  may  view  the  entire  Code — some  reflec- 
tion of  what  went  on  in  the  collective  legislative  mind  at  the  time 
of  enactment.  (2)  When  a  pre-drafted  Code  is  presented  to  a  legis- 
lative assembly,  the  statement  of  legislative  intent  helps  frame  the 
matter;  it  helps  that  collective  mind  comprehend  what  it  ought  to  be 
thinking  about. 


The  matter  contained  in  this  chapter  was  gleaned  from  many  sources. 
It  seeks  to  state  in  organized  fashion  what  may  be  now  scattered  in 
many  places  in  the  existing  law,  what  may  be  understood  but  not 
stated  by  those  working  with  the  law,  and  what  is  stated  or  intimated 
in  countless  court  decisions. 

Throughout  the  study  proposals,  in  this  chapter  as  in  all  the  others, 
the  law  is  drafted  and  organized  with  regard  for  principles  governing 
precise  communication.  In  addition,  all  drafting  was  related  to  the 
Montana  Legislative  Council's  Bill  Drafting  Manual.  Any  study  pro- 
posal may  be  converted  into  a  bill  by  taking  account  of  the  existing 
law  to  which  it  relates  and  the  comment  which  follows  it. 


Chapter  1. 
LEGISLATIVE  INTENT 


None  which  fulfills  purpose  of  proposal. 
However,  there  are  scattered  about  the 
Codes  statutes  which  make  specific  purpose 
or  policy  statements.  For  example,  section 
32-2001  states  a  policy  to  promote  public 
safety  by  controlling  access  to  interstate 
highways. 


Study   Proposal 

Section  1.  The  legislative  assembly  recog- 
nizes that  safe  and  efficient  highway  trans- 
portation is  of  important  interest  to  all  of 
the  people  of  the  state  and  hereby  deter- 
mines and  declares  that: 

( 1 )  Inadequate  highways,  roads,  and 
streets  obstruct  the  free  flow  of  traffic,  in- 
crease costs  of  motor  vehicle  operation,  en- 
danger the  health  and  safety  of  the  citizens 
of  the  state,  depreciate  property  values,  and 
impede  generally  the  economic  progress  of 
the  state. 

( 2 )  The  problems  of  establishing  and 
maintaining  adequate  highways,  roads,  and 
streets,  eliminating  congestion,  reducing  ac- 
cident frequency,  providing  parking  facili- 
ties, and  taking  all  necessary  steps  to  insure 
safe  and  convenient  transportation  are  ur- 
gent. 

(3)  Therefore,  adequate  and  integrated 
systems  of  highways,  roads,  and  streets  are 
essential  to  the  general  welfare*  of  the  state 
of  Montana. 

(4)  Providing  adequate  highway  facili- 
ties is  a  proper  public  use  and  purpose,  and 
that  this  act  is  necessary  for  the  preservation 
of  the  public  peace,  health,  and  safety,**  for 
the  promotion  of  the  general  welfare,  and 
as  a  contribution  to  the  national  defense. 

Section  2.  Consistent  with  the  foregoing 
determinations  and  declarations  the  legis- 
lative assembly  intends: 

( 1 )  To  place  a  high  degree  of  trust  in 
the  hands  of  those  officials  whose  duty  it  is, 
within  the  limits  of  available  funds,  to  plan, 
develop,  operate,  maintain  and  protect  the 
highway  facilities  of  this  state  for  present 
as  well  as  for  future  use. 


Comment 

Such  provisions  appear  in  several  highway 
codes.  One  authority  (Dickerson,  Legislative 
Drafting)  suggests  that  if  the  bill  is  properly 
drafted,  the  need  for  such  a  statement  dis- 
appears. Its  purpose  is  to  provide  a  context 
in  which  the  law  is  to  be  read,  and,  of 
course,  to  assist  any  construing  court. 

*  The  phrase  "general  welfare  of  the  state" 
appears  in  all  of  the  laws  and  drafts  con- 
sulted in  the  course  of  the  study.  There  is 
no  reference  in  the  Montana  constitution  to 
a  power  in  the  legislative  assembly  to  act 
for  the  "general  welfare."  The  closest  inti- 
mation is  a  reference  to  "public  peace, 
health,  or  safety"  in  section  1  of  article  V. 
The  phrase  was  used  because  of  its  currency 
in  other  codes  and  because  it  is  commonly 
understood. 

**  The  Montana  Supreme  Court  has  held 
that  it  is  a  factual  determination  whether 
any  act  is  for  the  preservation  of  the  public 
peace,  health,  or  safety.  This  language  ap- 
pears in  all  other  similar  codes. 


Existing  Law  Study  Proposal  Comment 

( 2 )  To  make  the  state  highway  commis- 
sion custodian  of  the  federal-aid  and  state 
highways,  and  to  impose  similar  responsi- 
bilities upon  the  boards  of  county  commis- 
sioners with  respect  to  county  roads  and 
upon  municipal  officials  with  respect  to  the 
streets  under  their  jurisdiction. 

(3)  That  the  state  of  Montana  shall  have 
integrated  systems  of  highways,  roads,  and 
streets,  and  that  the  state  highway  commis- 
sion, the  counties  and  municipalities  assist 
and  cooperate  with  each  other  to  that  end. 

(4)  To  provide  sufficiently  broad  au- 
thority to  enable  the  highway  officials  at  all 
levels  of  government  to  function  adequately 
and  efficiently  in  all  areas  of  their  respective 
responsibilities,  subject  to  the  limitations  of 
the  constitution  and  the  legislative  mandate 
hereinafter  imposed. 
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Chapter  2. 
DEFINITIONS 


INTRODUCTION 


As  is  the  case  with  a  statement  of  legislative  intent,  generalized 
definitions  provide  a  context  for  the  entire  Code.  In  addition,  the 
very  presence  of  a  Chapter  such  as  this  leads  to  precision  and 
standardization  of  language.  For  example,  the  word  "highway,"  so 
essential  to  these  statutes,  ought  to  have  the  same  meaning  no  matter 
whether  it  appears  in  chapter  1  or  in  chapter  11.  In  this  Code,  it  does. 
Ideally,  such  a  word — or  any  other  used  throughout  the  law — ought 
to  be  so  uniformly  defined.  That  is  not  true  in  the  Revised  Codes  of 
Montana;  and  this  study  did  not  undertake  that  awesome  task. 

To  the  requirement  that  terms  have  uniform  definition  is  sometimes 


added  the  amendment  "however."  In  other  words,  special  contexts 
sometimes  require  special  definition.  So  it  is  in  this  Code  in  chapter 
10,  Control  of  Access.  The  beginning  of  section  2-101  takes  account 
of  this  necessity. 

Certain  other  definitions  are  not  included  in  or  affected  by  this 
chapter.  For  example,  section  32-2114  contains  a  number  of  defini- 
tions of  terms,  among  them  "street  or  highway."  That  section  is  a 
part  of  the  Uniform  Act  Regulating  Traffic  on  Highways.  It  was  not 
included  in  this  study  because  it  is  a  uniform  act  designed  to  produce 
uniformity  throughout  the  United  States.  Any  change  in  Montana 
would  defeat  that  purpose. 
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Chapter  2. 
DEFINITIONS 


Existing  Law 

Section  32-1901.  DEFINITIONS.  As  used 
in  this  act,  the  terms,  "Montana  toll  bridge 
authority"  and  "authority"  shall  be  used 
interchangeably,  and  shall  mean  the  Mon- 
tana toll  bridge  authority  created  by  this 
act;  and  "toll  bridge"  shall  mean  any  bridge 
constructed  under  the  provisions  of  this  act, 
upon  which  tolls  will  be  charged  as  herein- 
after provided,  together  with  all  appurten- 
ances and  additions,  alterations  or  improve- 
ments thereto  or  replacements  thereof,  and 
the  approaches  thereto,  and  all  lands  used 
therefore  and  improvements  thereon. 

Section  93-9901.  EMINENT  DOMAIN  DE- 
FINED. Eminent  domain  is  the  right  of  the 
state  to  take  private  property  for  public  use. 
This  right  may  be  exercised  in  the  manner 
provided  in  this  chapter. 

Section  32-102.  HIGHWAYS  DEEMED  TO 
INCLUDE  WHAT.  Within  the  meaning  of 
this  act,  a  highway  shall  be  deemed  to  in- 
clude its  necessary  embankments,  retaining 
walls,  culverts,  sluices,  and  drains,  and  a 
bridge  shall  be  deemed  to  include  its  super- 
structures, abutments,  and  piers  and  ap- 
proaches, except  dirt  fills. 

Section  32-103.  PUBLIC  HIGHWAYS  DE- 
FINED. As  used  in  this  act,  "public  roads 
and  highways  of  this  state"  shall  mean  all 
streets,  roads,  highways,  and  related  struc- 
tures as  have  been,  or  shall  be,  built  and 
maintained  with  appropriated  funds  of  the 
United  States  and  which  have  been,  or  shall 
be,  built  and  maintained  with  funds  of  the 
state  of  Montana,  or  any  political  subdivision 
thereof,  or  which  have  been  or  shall  be 
dedicated  to  public  use  or  have  been  ac- 
quired by  eminent  domain. 


Study  Proposal 

Section  2-101.  GENERAL  DEFINITIONS. 
Subject  to  additional  definitions  contained 
in  subsequent  chapters  of  this  Code  which 
are  applicable  to  specific  chapters  or  parts, 
and  unless  the  context  otherwise  requires, 
terms  are  defined  as  follows: 

(1)  "Abandonment"  —  Cessation  of  use 
of  right  of  way  ( easement )  or  activity  there- 
on with  no  intention  to  reclaims  or  use 
again.  (Sometimes  called  "vacation.") 

(2)  "Auditor"  —  County  auditor. 

(3)  "Authority"  —  Montana  toll  bridge 
authority. 

(4)  "Board"  —  Board  of  county  commis- 
sioners. 

(5)  "Bridge"  —  Includes  rights  of  way 
or  other  interest  in  land,  abutments,  super- 
structures, piers,  and  approaches  except  dirt 
fills. 

(6)  "Clerk"  —  County  clerk  and  re- 
corder. 

(7)  "Commission"  —  State  highway 
commission. 

(8)  "Committee"  —  Local  improvement 
district  committee  of  supervisors. 

(9)  "Condemnation"  —  Taking  by  exer- 
cise of  the  right  of  eminent  domain. 

(10)  "Construction"  —  Supervising,  in- 
specting, actual  building,  and  all  expenses 
incidental  to  the  construction  or  reconstruc- 
tion of  a  highway,  including  locating,  sur- 
veying, and  mapping,  costs  of  right  of  way 
or  other  interests  in  land,  and  elimination  of 
hazards  at  railway-grade  crossings. 

(11)  "Control  of  access"  —  The  con- 
dition in  which  the  right  of  owners  or  occu- 

— 6— 


Comment 

"General  Definitions"  —  The  few  definitions 
in  the  existing  law  are  gathered  at  the 
beginning  of  this  chapter.  They  relate,  re- 
spectively, to  study  proposal  definitions 
numbered  (3)  and  (32),  (14),  (22),  and 
( 26 ) .  The  proposed  definitions  are  the  result 
of  much  study  of  the  existing  law,  the  laws 
of  other  states,  Title  23  of  the  United  States 
Code,  and  "AASHO  Highway  Definitions," 
a  pamphlet  of  definitions  adopted  and  pub- 
lished by  the  American  Association  of  State 
Highway  Officials.  Except  for  one  instance, 
the  origin  of  the  definition  is  not  given;  it  is 
not  the  source  but  the  function  which  is 
important.  Consideration  was  given  to  or- 
ganizing definitions  into  parts  or  subsections 
relating  to  particular  subjects,  but  that  for- 
mat would  have  required  the  awkward 
repetition  of  the  introductory  clause. 


Study  Proposal  Comment 

pants  of  abutting  land  or  other  persons  to 
access,  light,  air,  or  view  in  connection  with 
a  highway  is  fully  or  partially  controlled  by 
public  authority. 

(12)  "County  road"  —  Any  public  high- 
way opened,  established,  constructed,  main- 
tained, abandoned,  or  discontinued  in  ac- 
cordance with  the  provisions  of  part  2  of 
chapter  8  and  part  4  of  chapter  5  of  this 
Code. 

( 13)  "Easement"  —  A  right  acquired  by 
public  authority  to  use  or  control  property 
for  a  designated  purpose. 

(14)  "Eminent  domain"  —  The  right  of  "Eminent  domain" — Section  93-9901  should 
the  state  to  take  private  property  for  public  not  be  repealed. 

use. 

(15)  "Engineer"  —  State  highway  en- 
gineer. 

( 16 )  "Federal-aid  highway"  —  Any  pub- 
lic highway  which  is  a  portion  of  any  of  the 
federal-aid  highway  systems. 

(17)  "Federal-aid  highway  systems"  — 
All  of  the  systems  named  hereafter  and  their 
urban  extensions. 

(18)  "Federal-aid  interstate  system"  — 
That  system  of  public  highway  selected  by 
the  commission  in  cooperation  with  adjoin- 
ing states,  subject  to  the  approval  of  the 
secretary  of  commerce,  as  provided  in  the 
Federal  Highway  Act,  as  amended. 

(19)  "Federal-aid  primary  system"  — 
That  system  of  connected  public  highways 
designated  by  the  commission,  subject  to 
the  approval  of  the  secretary  of  commerce, 
as  provided  in  the  Federal  Highway  Act,  as 
amended. 

(20)  "Federal-aid  secondary  system"  — 
That  system  of  public  highways  not  on  the 
federal-aid  primary  or  interstate  systems  se- 
lected by  the  commission  in  cooperation 
with  the  boards  of  county  commissioners, 
subject  to  the  approval  of  the  secretary  of 
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Study  Proposal 


Comment 


commerce,  as  provided  in  the  Federal  High- 
way Act,  as  amended. 

(21)  "Fee  simple"  —  An  absolute  estate 
or  ownership  in  property  including  un- 
limited power  of  alienation. 

(22)  "Highway"  —  Includes  rights  of 
way  or  other  interests  in  land,  embank- 
ments, retaining  walls,  culverts,  sluices, 
drainage  structures,  bridges,  railroad-high- 
way crossings,  tunnels,  signs,  guardrails,  and 
protective  structures. 

(23)  "Highway,"  "road,"  "street"  — 
Whether  they  appear  together  or  separately 
or  are  preceded  by  the  adjective  "public," 
these  are  general  terms  denoting  a  public 
way  for  purposes  of  vehicular  travel,  includ- 
ing the  entire  area  within  the  right  of  way. 

(24)  "Highway  authority  (ies)"  —  The 
entity  (ies)  at  any  level  of  government 
authorized  by  law  to  construct  and  maintain 
highways. 

(25)  "Maintenance"  —  Preservation  of 
the  entire  highway,  including  surface, 
shoulders,  roadsides,  structures,  and  such 
traffic-control  devices  as  are  necessary  for 
its  safe  and  efficient  utilization. 

(26)  "Public  highways"  —  All  streets, 
roads,  highways,  bridges,  and  related  struc- 
tures, which  have  been  or  shall  be: 

(a)  Built  and  maintained  with  appro- 
priated funds  of  the  United  States  or  the 
state  or  any  political  subdivision  thereof. 

(b)  Dedicated  to  public  use. 

(c)  Acquired  by  eminent  domain. 

(d)  Acquired  by  adverse  user  by  the 
public,  jurisdiction  having  been  assumed  by 
the  state  or  any  political  subdivision  thereof. 

(27)  "Right  of  way"  —  A  general  term 
denoting  land,  property,  or  any  interest 
therein,  usually  in  a  strip,  acquired  for  or 
devoted  to  highway  purposes. 


"Highway" — The  study  proposal  combine 
necessary  elements  from  the  existing  l&\ 
and23U.S.C.  §  101. 


"Highway,"  "road,"  "street" — This  kind  o 
definition  takes  account  of  the  purposes  o 
such  statutes  as  section  53-203  and  the  de 
cision  in  Montana  ex  rel.  Mohr  v.  Distrk 
Court,  138  Mont.  452,  357  P.  2d  891  (1960) 
It  is  taken  from  "AASHO  Highway  Defini 
tions." 


"Public  highways"  —  The  study  proposa 
adds  to  the  existing  law.  "Bridges"  are  in 
eluded.  Subsection  (d)  takes  account  of  Su 
preme  Court  decisions  and  of  the  fact  tha 
there  are  public  highways  which  originate 
in  adverse  user.  If  this  definition  is  adoptee 
that  contained  in  section  84-1831  (c)  mus 
be  amended  to  coincide. 


Existing  Law  Study  Proposal  Comment 

(28)  "State  highway"  —  Any  public 
highway  planned,  laid  out,  altered,  con- 
structed, reconstructed,  improved,  repaired, 
maintained,  or  abandoned  by  the  commis- 
sion. 


(29)  "Superintendent"  —  County  road 
superintendent. 

(30)  "Supervisor"  —  County  road  super- 
visor. 

(31)  "Surveyor"  —  County  surveyor. 

(32)  "Toll  bridge"  —  Any  bridge  con- 
structed by  the  Montana  toll  bridge  author- 
ity, together  with  all  appurtenances,  ad- 
ditions, alterations,  improvements,  replace- 
ments, and  the  approaches  thereto,  lands 
used  therefor,  and  improvements  thereon. 

(33)  "Treasurer"  —  County  treasurer.  "Treasurer" — The  state  treasurer  is  always 

so  denominated. 
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Chapter  3. 
CLASSIFICATION  OF  HIGHWAYS 


INTRODUCTION 


"Probably  no  functional  aspect  of  state  highway  laws  is  commanding 
more  widespread  attention  right  now  than  system  classification,  and 
until  now  little  factual  legal  material  on  it  had  ever  been  assembled." 
When  David  R.  Levin,  then  Secretary,  Highway  Laws  Committee, 
Highway  Research  Board,  wrote  those  words  in  1954  in  Better  Laws 
for  Better  Highways  (Highway  Research  Board  Bulletin  88),  he  was 
writing  of  the  United  States  as  a  whole. 

Today,  ten  years  later,  the  same  can  be  written  of  the  state  of  the 
law  in  Montana.  Much  of  the  law  relating  to  the  questions  "what 
kinds  of  highways  are  there?",  "who  builds  or  maintains  what?" 
contains  no  answers.  Some  of  it  was  borrowed  from  California  in  the 
nineteenth  century  and  has  not  been  changed  since.  The  result  is 
that  political  subdivisions  build  and  maintain  highways  and  bridges, 
but  they  are  unsure  about  divisions  of  responsibility. 


Moving  Ahead  on  Montana's  Highways  recommended  a  fundamental 
alteration  in  classification.  The  Report  of  the  Fact  Finding  Commit- 
tee to  the  35th  Legislative  Assembly,  dated  December,  1956,  recom- 
mended adoption  of  that  classification  system  (recommendation  No. 
11).  The  legislature  took  no  action.  As  a  part  of  this  research,  the 
coordinator-supervisor  drafted  and  forwarded  to  the  Chief  Counsel 
legislation  designed  to  effectuate  past  recommendations.  It  is  not 
included  in  this  report. 

What  is  included  is  straightforward  and  simple:  As  a  beginning 
( no  more )  on  the  task  of  creating  for  Montana  a  carefully  considered 
system  of  classification,  simply  enact  as  law  what  is  fact  today.  The 
existing  law  concerns  "public  highways,"  "common  highways," 
"state  highways,"  and  "main  highways."  The  terms  are  ill  defined. 
Today  in  Montana  there  exist  highways  known  by  the  labels  "federal- 
aid,"  "state,"  "primary,"  "secondary,"  "county."  The  study  proposal 
suggests  legislative  recognition  of  the  facts  of  highway  life. 
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Chapter  3. 
CLASSIFICATION  OF  HIGHWAYS 


Existing  Law 

Section  32-104.  CLASSIFICATION  — COM- 
MON AND  MAIN  HIGHWAYS.  Public 
highways  in  this  state  shall  hereafter  be 
classed  as  common  highways,  main  high- 
ways, and  state  highways.  All  highways 
which  are  not  established  or  improved  in 
the  manner  hereinafter  provided  for  state 
highways,  shall  be  common  or  public  high- 
ways. Common  or  public  highways  shall  be 
such  as  are  established  or  improved  in  the 
manner  provided  by  chapter  4  of  this  title. 

Section  32-526.  COMPLETED  ROAD  TO 
BE  DEEMED  A  MAIN  HIGHWAY.  When 
a  road  has  been  completed  under  the  pro- 
visions of  this  act,  it  shall  be  deemed  to  be 
a  main  highway,  as  now  defined  by  law,  and 
thereafter  be  maintained  as  such  in  the 
same  manner  as  other  highways  are  main- 
tained. 

Section  32-1626.  LEWIS  AND  CLARK 
HIGHWAY  —  ROUTES  COMPRISING. 
There  is  hereby  established  the  Lewis  and 
Clark  highway,  which  shall  be  composed  of 
the  following  existing  routes:  Beginning  at 
the  Idaho  state  line  west  of  Lolo  Hot 
Springs,  Montana,  to  the  junction  of  high- 
way ninety-three  (93)  at  Lolo,  Montana; 
thence  to  Missoula,  Montana,  on  highway 
ninety-three  (93);  thence  east  from  Mis- 
soula on  highway  twelve  (12)  and  ten  (10) 
to  Garrison,  Montana;  thence  from  Garrison, 
Montana,  following  the  route  of  highway 
twelve  (12)  through  Forsyth  and  Baker, 
Montana,  to  the  North  Dakota  state  line. 


Study   Proposal 

Section  3-101.  CLASSIFICATION— HIGH- 
WAYS AND  ROADS.  (1)  Public  highways 
of  this  state  are  classed  as  follows: 

(a)  Federal-aid  highways. 

(b)  State  highways. 

(c)  County  roads. 

( d )  City  streets. 

(2)  All  highways  which  are  not  desig- 
nated, selected,  established,  constructed,  or 
maintained  by  the  commission  are  county 
roads  or  city  streets. 

(3)  County  roads  are  those  opened,  es- 
tablished, constructed,  maintained,  changed, 
abandoned,  or  discontinued,  in  accordance 
with  the  provisions  of  part  2  of  chapter  8 
and  part  4  of  chapter  5  of  this  Code. 

(4)  City  streets  are  those  public  high- 
ways under  the  jurisdiction  of  municipal 
officials. 

Section  3-102.  LEWIS  AND  CLARK  HIGH- 
WAY. There  is  hereby  established  the  Lewis 
and  Clark  Highway.  It  shall  be  composed  of 
the  following  existing  routes:  (1)  From  the 
Idaho  state  line  west  of  Lolo  Hot  Springs, 
Montana,  to  the  junction  with  U.S.  highway 
ninety-three  (93)  at  Lolo. 

(2)  Thence  north  from  Lolo  on  U.S. 
highway  ninety-three  (93)  to  Missoula. 

(3)  Thence  east  from  Missoula  on  U.S. 
highway  twelve  (12)  and  ten  (10)  to  Garri- 
son. 

(4)  Thence  east  from  Garrison  on  U.S. 
highway  twelve  (12)  through  Forsyth  and 
Baker  to  the  North  Dakota  state  line. 


Comment 

This  is  one  of  the  most  fundamental  alter- 
ations of  existing  law  in  the  entire  study. 
All  that  it  really  does,  though,  is  to  bring 
the  law  up-to-date.  The  study  proposal  sim- 
ply recites  what  is  practice  today.  It  ought 
to  be  adopted,  if  for  no  other  reason  than 
to  avoid  problems  of  nomenclature. 


The  statute  is  rewritten  in  the  interest  of 
consistency  of  expression,  but  there  is  no 
change  in  substance. 
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Chapter  4. 
STATE  ADMINISTRATION 

INTRODUCTION 


This  chapter,  divided  into  four  functional  Parts,  organizes  all  the 
law  relating  to  the  administration  by  the  State  Highway  Commission 
of  its  responsibilities.  There  is  not  much  that  is  new;  what  is  so  is 
clearly  labeled.  See,  for  example,  study  proposal  section  4-106  and 
the  comment  following. 

Section  4-103  receives  particular  mention  here  in  order  that  there 
be  no  misunderstanding.  Each  act  passed  by  the  legislative  assembly 
begins  matters  anew.  It  is  not  possible,  for  example,  to  create  an 
office  and  then  to  provide  that  a  person  somehow  already  in  it  con- 
tinue. Section  4-102  creates  the  highway  commission;  section  4-103 
provides  for  the  manner  of  appointment.  It  is  taken  directly  from 
the  existing  law,  except  that  new  term-ending  dates  must  be  supplied. 
An  alternative  to  accepting  the  study  proposal  would  be  to  allow  the 
existing  law  to  remain  in  its  muddled  state. 

All  recommendations  have  as  their  end  the  updating  of  the  existing 
law  and  the  creation  of  simple,  understandable  statutes.  The  com- 
ment relating  to  existing  section  32-1614  is  an  example  of  the  former 
and  the  study  proposals  beginning  with  section  4-308  amply  demon- 
strate the  latter. 


A  word  about  exclusions:  Although  they  were  considered  in  the 
study,  the  coordinator-supervisor  decided  to  exclude  all  statutes  re- 
lating to  the  responsibility  of  the  Commission  for  state  parks  ( chapter 
3  of  Title  62).  The  reason  was  simple:  Functionally  speaking,  parks 
are  unrelated  to  highways. 

In  addition,  it  was  decided  not  to  effectuate  recommendation  No.  11 
of  the  "Jorgensen  Report"  (Montana  Highway  Management,  1962) 
to  "provide  a  clear  organizational  nomenclature  to  designate  organi- 
zational units  of  the  Department."  That  report  suggested  creation 
of  a  "Montana  Highway  Department,"  chiefly  for  "clarity  to  the 
public  and  the  employees  of  the  Department."  After  consultation 
with  the  Chief  Counsel,  the  coordinator-supervisor  decided  that  the 
problems  created  by  such  creation  ( liability  for  wrongful  acts,  lines 
of  authority,  e.g. )  might  well  loom  larger  than  any  existing  lack  of 
image.  Should  such  creation  be  desired,  it  can  be  accomplished  by 
adding  to  the  end  of  subsection  ( 1 )  of  study  proposal  section  4-202  a 
new  sentence:  "All  personnel  appointed  and  employed  by  the  com- 
mission shall  constitute  the  state  highway  department,  subject  to 
the  control  of  the  commission." 


Chapter  4. 
STATE  ADMINISTRATION 


PART  1. 
ASSENT  TO  FEDERAL  AID.     STATE  HIGHWAY  COMMISSION,   POWERS  AND  DUTIES 


Existing  Law 


Section  32-1609.  ASSENT  TO  FEDERAL 
AID  ROAD  ACT.  For  and  on  behalf  of  the 
state  of  Montana,  and  in  conformity  with 
the  requirement  of  section  1  of  said  act,  the 
provisions  of  that  certain  act  of  Congress 
approved  July  1,  1916,  known  as  the  Federal 
Aid  Road  Act  entitled  "An  act  to  provide 
that  the  United  States  shall  aid  the  states 
in  the  construction  of  rural  post  roads,  and 
for  other  purposes,"  is  hereby  assented  to. 
The  state  highway  commission  is  hereby 
authorized  to,  for  and  on  behalf  of  the  state 
of  Montana,  enter  into  all  contracts  and 
agreements  with  the  United  States  govern- 
ment or  any  officer,  department  or  bureau 
thereof,  relative  to  the  construction  or  main- 
tenance of  highways  in  the  state  of  Mon- 
tana; and  the  state  highway  commission  for 
and  on  behalf  of  the  state  of  Montana  is 
hereby  authorized  to  do  all  other  things 
necessary  or  required  to  carry  out  fully  the 
cooperation  contemplated  by  the  said  act  of 
Congress  as  hereby  assented  to,  relative  to 
the  construction  and  maintenance  of  roads 
and  highways  in  the  state  of  Montana. 

Section  32-1601.  STATE  HIGHWAY  COM- 
MISSION —  CREATION  —  SALARY  — 
BOND  —  TERM  OF  OFFICE.  ( 1 )  There  is 
hereby  created  a  commission  to  be  known 
as  the  state  highway  commission  to  consist 
of  five  (5)  members  to  be  appointed  by  the 
governor  with  the  consent  of  the  senate  for 
terms  of  office  as  herein  provided,  and  with 
the  qualifications  herein  specified,  and  each 
of  said  members  shall  be  a  citizen  of  the 
United  States  and  of  the  state  of  Montana. 

(2)   One  (1)  of  said  members  shall  be  a 


Study   Proposal 

Section  4-101.  ASSENT  TO  FEDERAL-AID 
ACTS.  ( 1 )  The  legislative  assembly,  for 
and  on  behalf  of  the  state  of  Montana,  as- 
sents to  the  provisions  of  the  federal  aid 
road  act,  approved  July  1,  1916,  and  the 
federal  highway  act,  approved  November  9, 
1921,  and  all  amendments  thereto. 

(2)  The  commission  may,  for  and  on 
behalf  of  the  state,  enter  into  all  contracts 
and  agreements  with  the  United  States  or 
any  officer,  department,  or  bureau  thereof 
relating  to  the  construction,  reconstruction, 
repair,  and  maintenance  of  highways  in  the 
state. 

( 3 )  The  commission  may  make  all  rules 
necessary  to  comply  with  the  provisions  of 
the  acts  assented  to,  and  all  other  acts  grant- 
ing aid  for  public  highways,  and  to  obtain 
for  the  state  the  full  benefits  of  such  acts. 

(4)  The  commission  may  do  all  other 
things  necessary  or  required  to  carry  out 
fully  the  cooperation  contemplated  by  the 
acts  of  Congress  assented  to. 

Section  4-102.  STATE  HIGHWAY  COM- 
MISSION. There  is  hereby  created  the  state 
highway  commission  to  consist  of  five  ( 5 ) 
members  to  be  appointed  by  the  governor 
with  the  consent  of  the  senate. 

Section  4-103.  COMMISSION  MEMBERS- 
QUALIFICATIONS— APPOINTMENT.  (1) 
Each  member  shall  be  a  citizen  of  the  United 
States  and  a  resident  of  the  state  of  Montana. 

( 2 )  One  ( 1 )  member  shall  be  a  bona 
fide  resident  of  and  appointed  from  each  of 
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Comment 

The  study  proposal  makes  changes  in 
language,  and  acids  references  to  acts  later 
than  the  federal  aid  road  act.  The  additions 
take  account  of  court  decisions  and  opinions 
of  the  attorney  general.  They  change  sub- 
stance but  not  intent.  A  portion  of  section 
32-1606  is  incorporated  as  subsection  (3). 
The  general  grants  of  authority  in  sub- 
sections (3)  and  (4)  cover  such  specific  re- 
quirements as  that  contained  in  23  U.S.C. 
§  128  for  public  hearings  in  certain  instances. 


The  existing  law  has  been  extensively  re- 
written and  reorganized  without  significant 
change  in  substance,  except  that  the  per 
diem  rate  has  been  raised  from  $15  to  $20 
and  the  annual  limit  has  been  correspond- 
ingly raised  from  $1,500  to  $2,000.  Certain 
portions  of  the  existing  law  have  been 
moved  to  other  sections  in  order  to  better 
relate  subject  matter. 


Existing  Law 


Study  Proposal 


Comment 


bona  fide  resident  of  a  district  consisting  of 
the  following  counties:  Lincoln,  Flathead, 
Sanders,  Lake,  Mineral,  Missoula,  Ravalli, 
Granite,  Lewis  and  Clark,  Jefferson  and 
Broadwater;  and  one  (1)  shall  be  a  bona 
fide  resident  of  a  district  consisting  of  the 
following  counties:  Powell,  Deer  Lodge, 
Silver  Bow,  Beaverhead,  Madison,  Gallatin, 
Meagher,  Wheatland,  Park  and  Sweet  Grass; 
and  one  ( 1 )  shall  be  a  bona  fide  resident  of 
a  district  consisting  of  the  following  coun- 
ties: Glacier,  Toole,  Liberty,  Hill,  Blaine, 
Pondera,  Teton,  Chouteau,  Cascade,  and 
Judith  Basin;  and  one  (1)  shall  be  a  bona 
fide  resident  of  a  district  consisting  of  the 
following  counties:  Fergus,  Petroleum,  Gar- 
field, Phillips,  Valley,  McCone,  Prairie,  Daw- 
son, Wibaux,  Richland,  Roosevelt,  Daniels 
and  Sheridan;  and  one  (1)  shall  be  a  bona 
fide  resident  of  a  district  consisting  of  the 
following  counties:  Golden  Valley,  Still- 
water, Carbon,  Big  Horn,  Yellowstone,  Mus- 
selshell, Rosebud,  Treasure,  Custer,  Powder 
River,  Carter  and  Fallon.  Provided  that  said 
districts  are  herein  referred  to  only  for  the 
purpose  of  defining  the  sections  of  the  state 
of  Montana  from  which  the  members  of  said 
commission  shall  be  appointed. 

(3)  The  members  of  said  state  highway 
commission  shall  be  appointed  within  ten 
(10)  days  after  the  passage  of  this  act.  The 
terms  of  office  of  three  (3)  of  the  members 
shall  be  for  four  (4)  years,  and  shall  expire 
on  February  1,  1957;  and  the  terms  of  office 
of  the  two  (2)  remaining  members  shall  be 
for  two  (2)  years,  and  shall  expire  on 
February  1,  1955,  and  thereafter  each  suc- 
ceeding commissioner  shall  hold  his  office 
for  a  term  of  four  (4)  years,  and  until  his 
successors  shall  have  been  appointed  and 
qualified.  In  case  of  a  vacancy  the  person 
appointed  to  fill  such  vacancy  shall  hold 
office  for  the  unexpired  term  in  which  the 
vacancy  occurs,  and  such  vacancy  shall  be 
filled  by  appointment  by  the  governor  with 
the  consent  of  the  senate  as  hereinbefore 
provided. 


these  districts,  each  composed  of  the  coun- 
ties named: 

(a)  District  1.  Lincoln,  Flathead,  San- 
ders, Lake,  Mineral,  Missoula,  Ravalli, 
Granite,  Lewis  and  Clark,  Jefferson,  Broad- 
water. 

(b)  District  2.  Powell,  Deer  Lodge,  Sil- 
ver Bow,  Beaverhead,  Madison,  Gallatin, 
Meagher,  Wheatland,  Park,  Sweet  Grass. 

(c)  District  3.  Glacier,  Toole,  Liberty, 
Hill,  Blaine,  Pondera,  Teton,  Chouteau,  Cas- 
cade, Judith  Basin. 

(d)  District  4.  Fergus,  Petroleum,  Gar- 
field, Phillips,  Valley,  McCone,  Prairie,  Daw- 
son, Wibaux,  Richland,  Roosevelt,  Daniels, 
Sheridan. 

(e)  District  5.  Golden  Valley,  Stillwater, 
Carbon,  Big  Horn,  Yellowstone,  Musselshell, 
Rosebud,  Treasure,  Custer,  Powder  River, 
Carter,  Fallon. 

( 3 )  ( a )  The  members  of  the  state  high- 
way commission  shall  be  appointed  within 
ten  (10)  days  after  the  passage  of  this  act. 
The  terms  of  office  of  three  (3)  members 
shall  be  for  four  (4)  years,  and  shall  expire 
on  February  1,  1969.  The  terms  of  office  of 
the  two  ( 2 )  remaining  members  shall  be  for 
two  ( 2 )  years,  and  shall  expire  on  February 
1,  1967. 

(b)  Thereafter,  each  succeeding  member 
shall  be  appointed  for  a  term  of  four  (4) 
years,  and  until  his  successor  shall  have 
been  appointed  and  qualified. 

(c)  If  a  vacancy  occurs,  the  governor 
shall  appoint  with  the  consent  of  the  senate 
a  person  having  the  qualifications  herein 
provided  who  shall  hold  office  only  for  the 
unexpired  portion  of  the  term  in  which  the 
vacancy  occurs. 

(4)  (a)  No  two  (2)  members  shall  at 
the  time  of  appointment  or  thereafter  during 
their  respective  terms  of  office  be  residents 
of  the  same  district. 

—14— 


Existing  Law 


Study  Proposal 


Comment 


(4)  No  two  (2)  members  of  said  state 
highway  commission  shall  at  the  time  of 
appointment  or  thereafter  during  their  re- 
spective terms  of  office  be  residents  of  the 
same  district,  as  defined  in  (sub) section 
(2).  Not  more  than  three  (3)  members  of 
said  state  highway  commission,  except  the 
first  appointments  to  said  state  highway 
commission,  shall,  at  the  time  of  appoint- 
ment or  thereafter  during  their  respective 
terms  of  office,  be  members  of  the  same 
political  party.  No  elective  state  official  or 
state  officer  during  the  term  of  office  to 
which  he  was  elected  or  appointed,  or  state 
employee  shall  be  a  member  of  said  commis- 
sion. No  state  highway  commissioner  shall 
be  removed  from  office  by  the  governor  be- 
fore the  expiration  of  his  term  unless  for  a 
disqualifying  change  of  residence  or  for  a 
cause  based  upon  determination  of  inca- 
pacity, incompetence,  neglect  of  duty  and 
malfeasance  in  office. 

( 5 )  The  commission  shall  choose  one  ( 1 ) 
of  its  own  number  as  the  chairman,  who 
shall  hold  office  for  one  (1)  year;  provided, 
election  as  chairman  shall  not  interfere  with 
the  member's  right  to  vote  on  all  matters 
before  the  commission,  and  shall  have  the 
power  to  appoint  an  engineer  to  be  known 
as  the  "state  highway  engineer"  and  other 
employees  of  the  commission,  and  shall  fix 
the  salaries  of  such  engineer  and  other  em- 
ployees. 

(6)  Each  member  of  the  state  highway 
commission  shall  receive  fifteen  dollars 
($15.00)  per  diem  for  each  day  actually 
spent  in  the  performance  of  his  duties  and 
his  actual  necessary  traveling  and  other  ex- 
penses in  going  to,  attending  and  returning 
from  meetings  of  the  commission,  and  his 
actual  and  necessary  traveling  and  other 
expenses  incurred  in  the  discharge  of  such 
duties  as  may  be  requested  of  him  by  a 
majority  vote  of  the  commission,  but  in  no 
event  shall  a  commissioner's  per  diem  pay- 
ments exceed  fifteen  hundred  dollars  ($1,- 
500.00)  in  any  one  (1)  year. 


(b)  Not  more  than  three  (3)  members 
shall  at  the  time  of  appointment  or  there- 
after during  their  respective  terms  be  mem- 
bers of  the  same  political  party. 

(c)  No  elective  state  official  or  state  of- 
ficer during  the  term  of  office  to  which  he 
was  elected  or  appointed  and  no  state  em- 
ployee shall  be  a  member  of  the  commission. 

(d)  No  member  shall  be  removed  from 
office  by  the  governor  before  the  expiration 
of  his  term  except  for  a  disqualifying  change 
of  residence  or  for  a  cause  based  upon  a 
determination  of  incapacity,  incompetence, 
neglect  of  duty,  or  malfeasance  in  office. 

Section  4-104.  COMMISSION  MEMBERS- 
BOND  —  EXPENSES.  (1)  Each  member 
shall  give  bond  conditioned  for  the  faithful 
performance  of  his  duties  in  the  sum  of  ten 
thousand  dollars  ($10,000). 

(2)  Each  member  shall  receive  twenty 
dollars  ($20)  per  diem  for  each  day  actually 
spent  in  the  performance  of  his  duties  and 
his  actual  necessary  traveling  and  other  ex- 
penses in  going  to,  attending,  and  returning 
from  meetings  of  the  commission.  Each 
member  shall  also  receive  his  actual  and 
necessary  traveling  and  other  expenses  in- 
curred in  the  discharge  of  such  duties  as 
may  be  required  of  him  by  a  majority  vote 
of  the  commission.  In  no  event  shall  a 
member's  per  diem  payments  exceed  two 
thousand  dollars  ($2,000)  in  any  one  (1) 
year. 
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(7)  Each  commissioner  shall  give  bond 
conditioned  for  the  faithful  performance  of 
his  duties  in  the  sum  of  ten  thousand  dollars 
($10,000.00). 

Section  32-1602.  MEETINGS— ENGINEER 
—DUTIES  AND  BOND.  The  state  highway 
commission  shall  meet  at  least  once  each 
month  for  the  purpose  of  transacting  its 
business,  including  the  consideration  of 
claims  and  the  letting  of  contracts.  Three 
(3)  members  shall  constitute  a  quorum  at 
any  meeting,  but  no  resolution,  motion,  or 
other  decision  of  the  commission  shall  be 
adopted  or  passed  without  the  favorable  vote 
of  at  least  three  (3)  members.  The  state 
highway  engineer  shall  perform  any  acts  or 
duties  relating  to  the  office  of  the  highway 
commission  which  said  commission  may, 
from  time  to  time,  impose  upon  him;  such 
engineer  shall  take  and  file  the  constitu- 
tional oath  of  office  before  entering  the  per- 
formance of  his  duties;  he  shall  give  a  bond 
in  such  sum  as  the  commission  may  deter- 
mine and  may  be  removed  by  the  commis- 
sion at  any  time  for  cause. 


Section  32-1606.  COMMISSION  TO  PRE- 
SCRIBE CERTAIN  RULES  —  DESIGNA- 
TION OF  STATE  HIGHWAYS.  The  state 
highway  commission  shall  have  power  and 
it  shall  be  its  duty,  to  formulate  all  rules 
and  regulations  necessary  for  the  govern- 
ment of  the  state  highway  commission  and 
it  is  hereby  authorized  to  make  all  rules 
necessary  to  comply  with  the  provisions  of 
the  Federal  Aid  Road  Act  of  Congress,  ap- 
proved July  11,  1916,  and  all  other  acts 
granting  aid  for  public  highways,  and  to  ob- 
tain for  the  state  of  Montana  the  full  benefit 
of  such  acts.  The  state  highway  commission 
is  hereby  authorized  to,  and  shall,  in  con- 
junction with  the  board  of  county  commis- 
sioners of  the  several  counties  in  the  state, 


Section  4-105.  COMMISSION  —  CHAIR- 
MAN —  MEETINGS.  (1)  Annually,  the 
commission  shall  elect  one  ( 1 )  of  its  mem- 
bers as  chairman.  Election  as  chairman  shall 
not  interfere  with  the  member's  right  to 
vote  on  all  matters  before  the  commission. 

(2)  The  commission  shall  meet  at  least 
once  each  month  for  the  purpose  of  trans- 
acting business  including  the  consideration 
of  claims  and  the  letting  of  contracts. 

(3)  Three  (3)  members  shall  constitute 
a  quorum.  No  resolution,  motion,  or  other 
decision  of  the  commission  shall  be  adopted 
or  passed  without  the  favorable  vote  of  at 
least  three  (3)  members. 

Section  4-106.  GENERAL  POWER  OF 
COMMISSION.  The  commission  may  plan, 
lay  out,  alter,  construct,  reconstruct,  im- 
prove, repair,  maintain,  and  abandon  high- 
ways on  the  federal-aid  systems  and  state 
highways.  It  may  cooperate  and  contract 
with  counties  and  municipalities  to  provide 
assistance  in  performing  such  functions  on 
other  highways  and  streets. 

Section  4-107.  COMMISSION  TO  DESIG- 
NATE HIGHWAYS.  (1)  The  commission 
shall  designate  such  public  highways  in  the 
state  as  shall  be  classed  as  the  federal-aid 
primary  system. 

(2)  The  commission  shall,  in  cooperation 
with  the  board  of  county  commissioners, 
select  such  public  highways  in  the  state  as 
shall  be  classed  as  the  federal-aid  secondary 
system. 

( 3 )  The  commission  shall,  in  cooperation 
with  adjoining  states,  select  the  routes  of  the 
federal-aid  interstate  system. 

(4)  The  commission  shall  designate  such 
public   highways   in   the   state   as   shall   be 
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The  study  proposal  is  composed  of  portions 
of  sections  32-1601  and  32-1602  which  relate 
to  the  same  subject.  Other  portions  of  both 
sections  which  concern  the  state  highway 
engineer  appear  hereafter. 


The  study  proposal  embodies  the  first  sen- 
tence of  section  32-1615,  the  balance  of 
which  appears  under  the  title  "Land  Ac- 
quisition." The  verbs  "plan,"  "reconstruct," 
"repair"  and  "abandon,"  and  references  to 
particular  highways  have  been  added.  The 
last  sentence  is  a  new  grant  of  authority 
consistent  with  recommendations  contained 
in  "Moving  Ahead  on  Montana's  Highways." 

The  study  proposal  contains  part  of  section 
32-1606  and  adds  updating  provisions. 


Existing  Law 


Study  Proposal 


Comment 


designate  such  public  roads  in  the  state  as 
shall  be  classed  as  state  highways  and  sub- 
ject to  improvements  under  the  provisions 
of  said  Federal  Aid  Road  Act  of  Congress, 
and  the  state  highway  commission  in  con- 
junction with  the  board  of  county  commis- 
sioners shall  also  formulate  necessary  rules 
and  regulations  for  the  construction,  repair, 
maintenance  and  marking  of  state  highways 
and  bridges,  and  may  provide  for  local 
supervision  in  such  cases. 

Section  32-1623.  DESIGNATION  OF  HIGH- 
WAYS NOT  LOCATED  ENTIRELY  AND 
CONTINUOUSLY  WITHIN  STATE  AS 
STATE  HIGHWAYS  — CONDITIONS.  The 
state  highway  commission  is  hereby  author- 
ized to  designate  such  public  roads  as  shall 
be  classed  as  state  highways  and  subject  to 
improvement  under  the  provisions  of  the 
Federal  Aid  Road  Act  of  Congress,  approved 
July  11,  1916,  and  all  other  acts  granting  aid 
for  public  highways,  even  though  such  road 
or  highway  is  not  located  entirely  and  con- 
tinuously within  the  boundaries  of  the  state 
of  Montana.  The  designation  of  such  roads 
or  highways  shall  meet  the  following  con- 
ditions: 

( 1 )  That  it  shall  be  on  an  approved  fed- 
eral aid  route  and  eligible  for  improvement 
under  the  federal  aid  highway  acts; 

( 2 )  That  the  location  of  a  portion  of  such 
route  outside  the  boundaries  of  the  state  of 
Montana  is  necessary  because  of  natural 
geographical  or  physical  conditions  which 
make  the  construction  of  the  highway  within 
the  state  of  Montana  impossible  or  imprac- 
ticable; 

(3)  That  the  portion  of  such  route  lo- 
cated outside  the  state  of  Montana  does  not 
connect  with  and  is  not  a  part  of  the  state 
highway  system  of  the  adjoining  state. 

Section  32-1624.  POWERS  REGARDING 
SUCH  HIGHWAYS.  The  state  highway 
commission  is  authorized  to  do  all  things 
necessary  or  required  to  carry  out  fully  the 


classed  as  state  highways  and  make  neces- 
sary rules  and  regulations  for  the  construc- 
tion, repair,  maintenance,  and  marking  of 
state  highways  and  bridges. 


Section  4-108.  DESIGNATION  OF  HIGH- 
WAYS NOT  LOCATED  ENTIRELY  WITH- 
IN THE  STATE.  (1)  The  commission  may 
designate  highways  subject  to  improvement 
under  the  provisions  of  the  federal  aid  road 
act,  approved  July  11,  1916,  the  federal  high- 
way act,  approved  November  9,  1921,  and 
all  amendments  thereto,  even  though  such 
highways  are  not  located  entirely  and  con- 
tinuously within  the  boundaries  of  the  state. 
Such  designations  shall  meet  the  following 
conditions: 

(a)  That  the  highway  is  on  an  approved 
federal-aid  route  and  eligible  for  improve- 
ment under  the  federal-aid  acts. 

( b )  That  the  location  of  a  portion  of  the 
route  outside  the  boundaries  of  the  state  is 
necessary  because  of  natural  geographical 
or  physical  conditions  which  make  the  con- 
struction of  the  highway  within  the  state 
impossible  or  impracticable. 

( c )  That  the  portion  of  the  route  located 
outside  the  state  does  not  connect  with  and 
is  not  a  part  of  the  state  highway  system  of 
the  adjoining  state. 

(2)  The  commission  may  expend  funds 
for  the  construction,  reconstruction,  en- 
gineering, administration,  betterment,  and 
maintenance  of  such  highways.  It  may  do 
all  things  necessary  or  required  to  carry  out 
fully  the  cooperation  contemplated  under 
the  federal-aid  acts  with  regard  thereto. 
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The  existing  law  (two  sections)  is  rewritten 
and  reorganized. 


Existing  Law 

cooperation  contemplated  under  the  federal 
aid  highway  acts  with  regard  to  such  roads 
and  to  expend  funds  for  the  construction, 
reconstruction,  engineering,  administration, 
betterment  and  maintenance  thereof. 

Section  32-1603.  DUTIES  OF  COMMISSION 
—REPORTS.    The  state  highway  commis- 
sion  shall   maintain    and    preserve    all    its 
records  in  its  office  at  the  capitol;  said  office 
shall  be  kept  open  at  such  times  as  the 
business  of  the  commission  shall  require. 
The  commission  shall  file  and  safely  keep 
a  record  of  all  proceedings  and  orders  per- 
taining to  the  matters  under  its  direction 
and  copies  of  all  plans,  specifications,  con- 
tracts, estimates  and  official  acts.  The  com- 
mission shall  prepare   and   submit  to  the 
governor  on  or  before  the  fifteenth  day  of 
each  month  a  report  of  the  work  constructed, 
under  construction,  and  proposed  for  con- 
struction and  the  progress  made  during  the 
preceding  month,   and  shall  make   recom- 
mendations as  to  the  needed  improvements 
and  their  estimated  cost.  The  commission 
shall  prepare  and  submit  to  the  governor 
and  the  legislative  assembly  during  its  regu- 
lar session,  and  not  later  than  the  fifth  legis- 
lative day,  a  comprehensive-condensed  re- 
port of  the  commission's  activities  for  the 
preceding  biennium.  Such  report  shall  in- 
clude an  accounting  for  all  moneys  received 
from  federal  or  state  sources;  a  review  of 
projects  undertaken  and  completed;  a  sum- 
mary of  maintenance  work  performed  by 
the  commission;  statistical  tables  covering 
personnel  changes,  compensation  and  status; 
a  review  of  right  of  way  procurement  ex- 
perience, including  condemnation  proceed- 
ings and  average  price  paid  per  acre  of  land 
in  representative  areas  of  the  state,  and  all 
other  matters  which  would  assist  the  legis- 
lative assembly  in  determining  the  financial 
and  legal  requirements  of  the  commission 
for  the  following  biennium. 
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Section  4-109.  DUTIES  OF  COMMISSION- 
REPORTS.  The  commission  shall:  (1)  Make 
all  rules  and  regulations  necessary  for  its 
government. 

( 2 )  Maintain  and  preserve  all  its  records 
in  its  office  at  the  capitol,  keeping  its  office 
open  at  such  times  as  its  business  shall  re- 
quire. 

(3)  File  and  preserve: 

(a)  A  record  of  all  proceedings  and 
orders  pertaining  to  the  matters  under  its 
direction. 

(b)  Copies  of  all  plans,  specifications, 
contracts,  estimates  and  official  acts. 

( 4 )  Prepare  and  submit  to  the  governor 
on  or  before  the  fifteenth  day  of  each  month 
a  report  of  work  constructed,  under  con- 
struction, and  proposed  for  construction, 
the  progress  made  during  the  preceding 
month,  and  recommendation  for  improve- 
ments and  their  estimated  costs. 

(5)  Prepare  and  submit  to  the  governor 
and  the  legislative  assembly  during  its  regu- 
lar session,  not  later  than  the  fifth  legis- 
lative day,  a  comprehensive  condensed  re- 
port of  commission  activities  for  the  pre- 
ceding biennium.  The  report  shall  include: 

(a)  An  accounting  for  all  moneys  re- 
ceived from  federal  or  state  sources. 

(b)  A  review  of  projects  undertaken  and 
completed. 

(c)  A  summary  of  maintenance  work 
performed. 

(d)  Statistical  tables  covering  personnel 
changes,  compensation  and  status. 

(e)  A  review  of  right  of  way  procure- 
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Section  32-1604.  COMPILATION  OF  STA- 
TISTICS —  INVESTIGATION  AND  CON- 
SULTATION. In  addition  to  its  other 
powers  and  duties,  the  state  highway  com- 
mission shall  compile  statistics  relative  to 
public  highways  throughout  the  state,  and 
shall  collect  all  information  in  regard  there- 
to deemed  expedient.  It  shall  investigate  and 
determine  upon  various  methods  of  road 
construction  adapted  to  different  sections 
of  the  state,  and  as  to  the  best  methods  of 
construction  and  maintenance  of  roads, 
bridges,  road  markers  and  shall  investigate 
and  determine  upon  such  other  information 
relating  thereto  as  it  shall  deem  appropriate 
and  necessary.  The  highway  commission  and 
the  state  highway  engineer  may  be  con- 
sulted at  all  reasonable  times  by  county 
officers  having  care  and  authority  over  high- 
ways and  bridges  and  shall  advise  such  of- 
ficers relative  to  the  construction,  repair, 
altering  or  maintenance  of  the  same,  and 
shall  furnish  such  other  information  and 
advice  as  may  be  requested  by  persons  in- 
terested in  the  construction,  maintenance 
and  marking  of  public  highways,  and  shall 
at  all  times  lend  their  aid  in  promoting 
highway  improvement  throughout  the  state. 

Section  32-1622.  AUTHORITY  FOR 
AGREEMENTS  TO  STUDY,  ANALYZE, 
OR  TEST  THE  EFFECTS  OF  WEIGHTS 
ON  HIGHWAYS.  The  state  highway  com- 
mission is  authorized  to  make  and  enter  into 
agreements  with  the  federal  government  or 
any  state  or  group  of  states,  or  agencies 
thereof,  or  any  non-profit  association,  on  a 
joint  or  cooperative  basis,  to  study,  analyze, 
or  test  the  effects  of  weights  on  highway 


ment  experience,  including  condemnation 
proceedings  and  the  average  price  paid  per 
acre  of  land  in  representative  areas  of  the 
state. 

(f )  All  other  matters  which  would  assist 
the  assembly  in  determining  the  financial 
and  legal  requirements  of  the  commission 
for  the  following  biennium. 

Section  4-110.  COMPILATION  OF  STATIS- 
TICS —  INVESTIGATION  —  CONSULTA- 
TION. (1)  The  commission  shall  compile 
statistics  regarding  public  highways 
throughout  the  state  and  collect  all  related 
information  deemed  expedient. 

(2)  It  shall  investigate  various  methods 
of  construction  adapted  to  different  sections 
of  the  state,  and  decide  the  best  methods  of 
construction  and  maintenance  of  highways, 
bridges,  and  road  markers. 

(3)  The  commission  and  the  state  high- 
way engineer  may  be  consulted  at  all  rea- 
sonable times  by  county  officers  having  care 
and  authority  over  highways  and  bridges 
and  shall  advise  them  on  construction,  re- 
pair, alteration,  or  maintenance. 

(4)  The  commission  and  the  engineer 
shall  furnish  such  information  and  advice 
as  may  be  requested  by  persons  interested 
in  the  construction,  maintenance,  and  mark- 
ing of  public  highways.  They  shall  at  all 
times  lend  their  aid  in  promoting  highway 
improvement  throughout  the  state. 


Section  4-111.  AGREEMENTS  CONCERN- 
ING EFFECTS  OF  WEIGHT  ON  HIGH- 
WAYS. (1)  The  commission  may  contract 
with  the  United  States  or  any  state  or  group 
of  states,  or  agencies  thereof,  or  any  non- 
profit association,  on  a  joint  or  co-operative 
basis,  to  study,  analyze,  or  test  the  effects 
of  weights  on  highways.  Studies  or  tests 
shall  seek  solutions  to  the   problems   con- 
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No  changes  in  substance. 


Changes  in  language  seek  to  clarify.  The 
concluding  paragraph  of  the  existing  law  is 
omitted  because  it  has  no  meaning.  The 
phrase  "natural  resource  roads"  is  not  de- 
fined in  the  Codes. 
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construction.  Such  studies  or  tests  may  be 
made  either  by  designating  existing  high- 
way or  the  construction  of  test  strips,  in- 
cluding natural  resource  roads,  to  the  end 
that  a  proper  solution  of  the  many  problems 
connected  with  the  imposition  on  highways 
of  motor  vehicle  weights  may  be  determined. 

Such  studies  may  determine  the  determina- 
tion of  values  to  be  assigned  various  high- 
way-user groups  according  to  their  gross 
weight  or  use. 

Section  32-1606.1.  SEEDING  ALONG 
HIGHWAYS.  Whenever  a  highway,  state 
or  federal,  is  constructed  in  any  part  of 
Montana,  it  shall  be  the  duty  of  the  state 
highway  commission  to  see  that  borrow  pits, 
slopes  and  road  shoulders  be  seeded  to  an 
adaptable  perennial  grass  or  combination  of 
perennial  grasses  and/or  legumes  wherever 
it  seems  suitable  for  establishment  of  per- 
ennial grass  covers,  using  seed  meeting 
certified  standards.  Time  and  method  of 
seeding,  fertilizing  practices  and  grass 
species  shall  be  recommended  and  specified 
jointly  by  the  Montana  extension  service, 
soil  conservation  service,  and  experiment 
station.  Every  effort  will  be  made  to  estab- 
lish a  sod  cover  on  the  newly  cut-over  areas. 

Section  32-1615.2.  DESCRIPTION  AND 
PLAN  OF  NEW  OR  CONTROLLED  AC- 
CESS HIGHWAY  OR  FACILITY  —  RE- 
CORDING. Whenever  the  state  highway 
commission  shall  definitely  establish  the  lo- 
cation, width  and  lines  of  any  new  or  pro- 
posed highway,  or  declare  any  road,  street 
or  highway,  as  a  controlled  access  facility, 
it  shall  cause  the  description  and  plan  of 
any  such  highway  or  facility  to  be  made, 
showing  the  center  line  of  said  highway  and 
the  established  width  thereof  and  attach 
thereto  a  certified  copy  of  the  resolution  of 
the  state  highway  commission  establishing 
such  location,  and  thereupon  such  descrip- 
tion, plan  and  resolution  shall  be  recorded 
in  the  office  of  the  county  clerk  and  re- 
corder of  the  proper  county  in  a  separate 


nected  with  the  imposition  of  motor  vehicle 
weights  on  highways. 

( 2 )  Studies  or  tests  may  be  made  either 
by  designating  existing  highways  or  by  con- 
structing test  strips,  including  natural  re- 
source roads. 


Section  4-112.  SEEDING  ALONG  HIGH- 
WAYS. ( 1 )  After  a  federal-aid  or  state 
highway  is  constructed,  the  commission 
shall  seed  borrow  pits,  slopes  and  shoulders 
to  an  adaptable  perennial  grass  or  combi- 
nation of  perennial  grasses  and  legumes 
whenever  establishment  of  perennial  grass 
covers  seem  suitable.  The  seed  shall  be 
certified. 

(2)  The  commission  shall  seek  joint 
recommendations  and  specifications  as  to 
time  and  method  of  seeding,  fertilizing  prac- 
tices and  grass  species  from  the  Montana 
extension  service,  the  experiment  station, 
and  the  soil  conservation  service. 


Section  4-113.  DESCRIPTION  AND  PLAN 
OF  NEW  HIGHWAY  OR  CONTROLLED 
ACCESS  FACILITY  —  RECORDING.  ( 1 ) 
Whenever  the  commission  shall  establish 
the  location,  width,  and  lines  of  any  new  or 
proposed  highway,  or  declare  any  road, 
street  or  highway  as  a  controlled  access 
facility,  it  shall  make  a  description  and  plan 
showing  the  center  line  and  the  established 
width. 

(2)  That  description  and  plan  and  an 
attached  certified  copy  of  the  commission 
resolution  establishing  the  location  shall  be 
recorded  in  the  office  of  the  proper  county 
clerk  and  recorder  in  a  separate  book  kept 
for  that  purpose.  The  commission  shall,  at 
its  expense,  furnish  each  county  clerk  and 
recorder  with  an  appropriate  book. 
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Alterations  of  language  do  not  change  suba 
stance.  The  last  sentence  is  deleted  because 
it  is  precatory  and  its  sense  is  contained  be 
the  first. 
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Changes  in  language  and  reorganization 
not  change  substance. 
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book  kept  for  such  purposes,  which  shall  be 
furnished  to  the  county  clerk  and  recorder 
of  such  county  by  the  state  highway  com- 
mission at  the  expense  of  the  state. 

Section  32-1625.  FACILITIES  OF  UTILI- 
TIES —  RELOCATION  —  COST  —  DEFI- 
NITIONS, (a)  The  state  highway  commis- 
sion shall  have  the  power  and  authority  to 
make  and  publish  after  appropriate  hearings 
reasonable  regulations  for  the  installation, 
construction,  maintenance,  repair,  renewal 
and  relocation  of  tracks,  pipes,  mains,  con- 
duits, cables,  wires,  towers,  poles  and  other 
equipment  and  appliances  (herein  called 
"facilities" )  of  any  utility  in,  on,  along,  over, 
across,  through  or  under  any  project  on  ( 1 ) 
the  Federal-Aid  Primary  System,  or  (2)  the 
Federal-Aid  Secondary  System,  or  on  (3) 
the  Interstate  System,  including  extensions 
thereof  within  urban  areas.  Whenever  the 
commission  shall  determine  after  written 
notice  supplied  to  all  concerned  not  less 
than  twenty  (20)  days  in  advance  of  hearing 
and  fair,  public  hearing  at  the  time  and 
place  noticed  for  hearing  (unless  hearing 
is  waived  by  the  utility  or  other  interested 
parties  in  writing),  that  it  is  necessary  that 
any  such  facilities  which  now  are,  or  here- 
after may  be,  located  in,  on,  along,  over, 
0  across,  through  or  under  any  such  Federal- 
Aid  Primary  System,  Federal-Aid  Secondary 
System,  or  on  the  Interstate  System,  includ- 
ing extensions  thereof  within  urban  areas, 
should  be  relocated,  the  utility  owning  or 
operating  such  facilities  shall  relocate  the 
same  in  accordance  with  the  valid  order  of 
the  commission,  and  seventy-five  per  cent 
(75%)  of  all  costs  of  relocation,  including 
acquisition  of  new  right  of  way,  dismantling, 
and  removal,  shall  be  paid  by  the  state  of 
Montana  through  the  state  highway  commis- 
sion. In  case  of  any  such  relocation  of  facili- 
ties, as  aforesaid,  the  public  utility  owning 
or  operating  the  same,  its  successors  or  as- 
signs, may  maintain  and  operate  such  fa- 
cilities, with  the  necessary  appurtenances, 
in  the  new  location  or  new  locations. 


Section  4-114.  RELOCATION  OF  UTILI- 
TIES FACILITIES  —  HEARINGS  — 
ORDER.  ( 1 )  After  appropriate  hearings, 
the  commission  may  make  and  publish  rea- 
sonable regulations  for  the  installation,  con- 
struction, maintenance,  repair,  renewal,  or 
relocation  of  tracks,  pipes,  mains,  conduits, 
cables,  wires,  towers,  poles,  and  other  equip- 
ment and  appliances  (hereafter  called  "fa- 
cilities") of  any  utility  in,  on,  along,  over, 
across,  through,  or  under  any  project  on 
any  of  the  federal-aid  systems. 

(2)  The  commission  shall  give  written 
notice  of  the  place  and  time  of  a  public 
hearing  to  determine  the  necessity  of  any 
relocation  of  facilities  to  all  concerned  not 
less  than  twenty  (20)  days  before  the  hear- 
ing. Hearing  may  be  waived  in  writing  by 
the  utility  concerned  or  other  interested 
parties. 

(3)  After  the  hearing,  the  commission 
may  determine  that  any  such  facilities  must 
be  relocated.  If  so,  the  utility  owning  or 
operating  the  facilities  shall  relocate  them 
in  accordance  with  the  valid  order  of  the 
commission.  The  utility  and  its  successors 
and  assigns  may  maintain  and  operate  the 
relocated  facilities,  with  the  necessary  ap- 
purtenances, in  the  new  location. 

Section  4-115.  RELOCATION  —  COSTS. 
Seventy-five  per  cent  (75r/<  )  of  all  costs  of 
relocation,  including  the  costs  of  acquisition 
of  new  right  of  way,  of  dismantling,  and 
of  removal,  shall  be  paid  by  the  commission 
as  a  cost  of  highway  construction. 

Section  4-116.  RELOCATION  —  DEFINI- 
TIONS. For  the  purposes  of  the  sections 
relating  to  relocation  of  utilities  facilities, 
terms  are  defined  as  follows:  (1)  Utility — 
Includes  publicly,  privately,  and  co-opera- 
tively owned  utilities. 
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Extensive  rewriting  and  reorganization. 
Problems  inherent  in  the  use  of  the  term 
"facilities"  may  be  solved  in  careful  drafting 
of  regulations. 
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(b)  Definitions.  For  the  purpose  of  this 
section: 

The  term  "utility"  shall  include  publicly, 
privately  and  co-operatively  owned  utilities. 

The  term  "cost  of  relocation"  shall  in- 
clude the  entire  amount  paid  by  such  utility 
properly  attributable  to  such  relocation  after 
deducting  therefrom  any  increase  in  the 
value  of  the  new  facility  and  any  salvage 
value  derived  from  the  old  facility;  and, 

The  term  "Interstate  System"  means 
any  highway  now  included  or  which  shall 
hereafter  be  included  as  a  part  of  the  Na- 
tional System  of  Interstate  and  Defense 
Highways,  as  provided  in  the  Federal-Aid 
Highway  Act  of  1956,  and  any  acts  supple- 
mental thereto  or  amendatory  thereof. 

(c)  The  cost  of  relocating  utility  facili- 
ties in  connection  with  any  project  on  the 
Federal- Aid  Primary  System  or  Federal- Aid 
Secondary  System  or  on  the  Interstate  Sys- 
tem is  hereby  declared  to  be  a  cost  of  high- 
way construction. 

Section  32-1620.  PRESENTATION  AND 
PAYMENT  OF  CLAIMS.  All  accounts  and 
expenditures  shall  be  certified  by  the  state 
highway  engineer,  and  paid  by  the  state 
treasurer  upon  warrants  drawn  by  the  state 
auditor  out  of  the  proper  funds  created  by 
this  act.  In  submitting  claims  for  payment 
as  herein  provided,  the  state  highway  com- 
mission shall  certify  whether  the  warrant 
is  to  be  drawn  against  the  state  highway 
fund  or  the  state  highway  trust  fund,  and 
if  the  claim  is  against  the  state  highway 
trust  fund,  it  shall  state  the  particular  pro- 
ject to  which  the  payment  will  apply.  The 
state  treasurer  is  hereby  authorized' to  re- 
ceive all  warrants  drawn  by  the  United 
States  government  in  accordance  with  the 
provisions  of  any  act  of  Congress,  and  to 
credit  the  same  to  the  state  highway  trust 
fund. 

The  state  highway  commission  shall  provide 
a  system  of  accounting  for  each  project  con- 


(2)  Cost  of  relocation — Includes  the  en- 
tire amount  paid  by  the  utility  properly 
attributable  to  the  relocation  after  deducting 
any  increase  in  the  value  of  the  new  facility 
and  any  salvage  value  derived  from  the  old 
facility. 

(3)  Federal-aid  systems — Includes  the 
federal-aid  primary  system,  the  federal-aid 
secondary  system,  the  federal-aid  interstate 
system,  and  urban  extensions  of  all  of  them. 

(4)  Interstate  system  —  Includes  any 
highway  now  included  or  which  shall  here- 
after be  included  as  a  part  of  the  National 
System  of  Interstate  and  Defense  Highways, 
provided  for  in  the  Federal-Aid  Highway 
Act  of  1956  "nd  supplements  or  amend- 
ments. 


Section  4-117.  CERTIFICATION  AND 
PAYMENT  OF  CLAIMS.  ( 1 )  All  accounts 
and  expenditures  shall  be  certified  by  the 
state  highway  engineer  and  paid  by  the  state 
treasurer  upon  warrants  drawn  by  the  state 
auditor  out  of  the  proper  funds. 

(2)  The  commission  shall  certify  the 
fund  against  which  the  warrant  is  to  be 
drawn  and  state  the  project  to  which  the 
payment  will  apply. 

(3)  The  commission  shall  keep  accounts 
showing  the  amount  of  money  received  for 
each  project  and  the  itemized  expenses 
therefor. 
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The  study  proposal  recognizes  the  19de 
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Existing  Law 

sidered  which  shall  show  the  amount  of 
money  received  therefor,  and  also  an  item- 
ized statement  of  the  expenses  in  connection 
therewith. 

Section  32-1618.  PROSECUTION  FOR  VIO- 
LATION OF  HIGHWAY  LAW.  The  state 
highway  commission  shall  have  power,  and 
it  shall  be  its  duty,  to  prosecute  all  persons 
guilty  of  any  violation  of  "The  General  High- 
way Law." 

Section  32-1614.    PREPARATION  OF  OF- 
FICIAL ROAD  MAP.    Upon  the  selection 
and    approval    by    the    commission    of   the 
system  of  state  highways,  the  commission 
shall  cause  to  be  prepared  an  official  road 
map  of  the  state  of  Montana  showing  out- 
lined thereon  the  exact  location  of  said  state 
highways  prior  to  October  1,   1921,  if  pos- 
sible; a  copy  of  such  map  shall  be  filed  with 
each  county  clerk  and  after  such  selection 
and  filing  no  changes  except  the  necessary 
relocations  and  alterations  in  portions  of  the 
state  highway  system  for  purposes  of  con- 
struction shall  be  made  by  said  commission 
until  further  investigation  or  hearings  are 
''■  held  in  the  county  or  counties  in  which  such 
t  change  or  changes  are  proposed.   If,   after 
1  investigation  or  hearing,  any  alteration  or 
J  additions  shall  be  deemed  expedient  by  the 
i  commission,  the  change  shall  be  entered  in 
writing  upon  the  records  and  maps  of  the 
commission  and  each  county  clerk  shall  be 
immediately  notified  to  alter  the  official  map 
on  file  with  him  in  accordance  therewith. 
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Section  4-118.  PROSECUTION  FOR  VIO- 
LATION. The  commission  shall  prosecute 
any  person  guilty  of  violation  of  this  Code. 


Changes  in  language  do  not  alter  substance. 


Alterations  in  federal  acts  and  the  decision 
in  State  v.  District  Court,  105  Mont.  44,  69 
P.  2d  112  (1937),  suggest  repeal. 
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PART  2. 
STATE  HIGHWAY  ENGINEER  AND  OTHER  EMPLOYEES 


Existing  Law 


Section  32-1607.  OFFICE  AND  FIELD 
MEN.  The  highway  commission  shall  em- 
ploy office  and  field  men  as  it  shall  deem 
necessary  and  the  compensation  for  all  such 
employees  shall  be  determined  by  the  state 
highway  commission  to  be  paid  out  of  the 
state  highway  fund  in  the  same  manner  as 
other  state  employees  are  paid. 

At  the  discretion  of  the  state  highway  com- 
mission, engineers  and  other  persons  in  their 
employ  may  be  temporarily  assigned  for 
service  to  any  county  when  a  request  has 
been  made  by  the  county  commissioners 
thereof.  The  expense  of  this  service  to  the 
counties  shall  be  paid  to  the  state  highway 
fund  by  the  counties  receiving  such  service. 

Section  32-1610.  DIVISION  OF  MAINTEN- 
ANCE AND  CONTROL.  The  state  highway 
commission  shall  have  authority  to  organize 
and  operate  a  division  of  maintenance  and 
control,  and  by  cooperation  with  the  board 
of  county  commissioners  in  the  several  coun- 
ties of  the  state,  if  necessary,  to  maintain 
state  highways  constructed  by  the  state  and 
such  additional  mileage  as  the  commission 
may  deem  necessary. 


Study  Proposal 

Section  4-201.  STATE  HIGHWAY  ENGI- 
NEER. ( 1 )  The  commission  may  appoint 
a  professional  engineer  to  be  known  as  the 
"state  highway  engineer,"  and  shall  fix  his 
salary. 

(2)  The  state  highway  engineer  shall 
perform  any  acts  or  duties  relating  to  the 
functions  of  the  commission  which  the  com- 
mission may  impose. 

(3)  The  engineer  shall  take  and  file  the 
constitutional  oath  of  office  before  entering 
upon  the  performance  of  his  duties,  and 
shall  give  a  bond  in  such  sum  as  the  com- 
mission may  require. 

(4)  The  commission  may  remove  the 
engineer  at  any  time  for  cause. 

Section  4-202.  COMMISSION  —  EM- 
PLOYEES —  SALARIES.  (1)  The  com- 
mission shall  employ  such  personnel  as  it 
shall  deem  necessary  and  fix  their  compen- 
sation. Compensation  shall  be  paid  from 
funds  deposited  to  the  credit  of  the  com- 
mission. 

(2)  The  commission  may,  in  its  discre- 
tion, assign  personnel  for  service  to  any 
county  at  the  request  of  the  board  of  county 
commissioners.  The  expense  of  this  service 
shall  be  paid  to  the  commission  by  the 
county. 


Section  4-203.  DIVISION  OF  MAINTEN- 
ANCE AND  CONTROL.  The  commission 
may  organize  and  operate  a  division  of  main- 
tenance and  control  to  maintain  highways 
constructed  by  the  state  and,  by  cooperation 
with  boards  of  county  commissioners,  such 
other  highways  as  the  commission  may  deem 
necessary. 


Comment  ] 

Combined  here  are  portions  of  sections  3:  S 
1601  and  32-1602  which  concern  the  stall 
highway  engineer.  , 


Language  changes. 


No  change  in  substance.  It  is  questional) 
whether,  in  view  of  the  general  authority  i 
the  commission  to  hire  personnel,  the  spe(. 
fie  reference  to  a  division  of  maintenanU 
and  control  is  necessary.  The  statute  doy 
provide    authority,    however,    for   mainteij 
ance    of   highways    other    than    those   coi 
structed  by  the  state.  ^ 

w 
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PART  3. 
DISTRIBUTION  AND  APPORTIONMENT  OF  HIGHWAY  CONSTRUCTION  FUNDS 


Existing  Law 


Section  84-1812(1).  DISTRIBUTION  AND 
USE  OF  PROCEEDS  OF  TAX.  All  money 
received  by  the  state  treasurer  in  payment 
of  license  taxes  under  the  provisions  of  this 
act  except  that  amount  paid  out  of  the  state 
board  of  equalization's  suspense  account  for 
gasoline  tax  refund  shall  be  used  and  ex- 
pended by  the  state  highway  commission 
on  the  federal  highway  system  of  highways 
in  this  state  selected  and  designated  under 
the  provisions  of  the   federal  aid   act,   ap- 
proved July  11,  1916,  and  the  federal  high- 
way act,  approved  November  9,  1921,  and 
all  amendments  thereto,  and  on  highways 
leading  from  each  county  seat  in  the  state 
to  said  federal  highway  system  of  federal 
aid  roads  where  such  county  seat  is  not  on 
said  system,   and   on   such   other   roads   as 
have  been  or  may  be  authorized  by  the  laws 
of  Montana,  for  the  collection  and  enforce- 
ment of  this  act,  pursuant  to  the  provisions 
of  article   XII,   section   1    (b)    of  the   con- 
stitution of  the  state  of  Montana  provided, 
that  the  total  cost  to  the  state  for  adminis- 
tration, dissemination  of  public  information, 
and  engineering  on   the   federal   aid   work 
contemplated  by  this  act  shall  not  exceed 
for  any  fiscal  year  eight  per  centum  (8%) 
of  the  total  of  state,  federal  aid  and  other 
available  funds  expended  under  the  super- 
vision of  the  state  highway  commission.  Pro- 
vided further  that  the  expenditure  for  dis- 
semination of  public  information  shall  not 
exceed  an  annual  expenditure  of  one  hun- 
,]  dred  and  twenty-six  thousand  five  hundred 
r  dollars   ($126,500.00).   It  shall  be  the  duty 
c   of  the  state  highway  commission,  in  expend- 
c  ing  such  money,  to  carry  forward  construc- 
)6  tion  from  year  to  year,   using  the  money 
,v  expended  through  the  matching  up  of  fed- 
)V  eral  aid  allotments  to   Montana   upon   the 
said  federal  highway  system  of  highways  in 
the  various  parts  of  the  state  in  accordance 
with  the  provisions  of  section  84-1817;  pro- 


Study  Proposal 

Section  4-301.  DISTRIBUTION  OF  PRO- 
CEEDS OF  GASOLINE  DEALERS'  LI- 
CENSE TAX.  ( 1 )  The  legislative  assembly 
finds  as  a  fact  that  not  less  than  one  per 
cent  ( 1  % )  of  all  of  the  fuel  sold  in  the  state 
for  consumption  in  internal  combustion  en- 
gines is  used  for  purposes  of  propelling  boats 
on  waterways  of  this  state. 

(2)  All  money  received  by  the  state 
treasurer  in  payment  of  license  taxes  under 
the  provisions  of  chapter  18  of  Title  84  shall 
be  deposited  and  credited  as  follows: 

( a )  One  per  cent  ( 1  %  )  to  the  state  park 
fund. 

(b)  Eighty-four  per  cent  (84%)  to  the 
credit  of  the  commission. 

(c)  Fifteen  per  cent  (15%)  to  a  fund 
designated  as  the  "gasoline  license  drawback 
fund." 

Section  4-302.  USE  OF  STATE  PARK 
FUND.  The  amount  deposited  and  credited 
to  the  state  park  fund  shall  be  used  by  the 
commission  for  the  creation,  improvement, 
and  maintenance  of  the  state  parks  in  which 
motor  boating  is  allowed. 

Section  4-303.  USE  OF  DRAWBACK 
FUND.  ( 1 )  The  amount  deposited  in  the 
gasoline  license  drawback  fund  shall  be  used 
for  the  purpose  of  making  refunds  and  pay- 
ing drawbacks  authorized  by  law  to  be  made 
or  paid  to  purchasers  of  gasoline  used  for 
purposes  other  than  the  propulsion  of  motor 
vehicles  on  the  public  highways  and  streets 
of  this  state  or  the  propulsion  of  boats. 

(2)  At  the  close  of  each  fiscal  year,  the 
state  treasurer  shall  deposit  all  money  re- 
maining unexpended  in  the  gasoline  license 
drawback  fund  to  the  credit  of  the  commis- 


Comment 

The  existing  law  consists  of  two  amend- 
ments by  the  1963  legislative  assembly  to 
section  84-1812.  Because  they  conflict,  the 
codifier  placed  both  in  the  R.C.M.  The  study 
proposal  selects  from  the  original  and  the 
two  amendments,  including  the  controver- 
sial park  fund  1%.  It  seems  clear,  however, 
that  article  XII,  section  Kb)  of  the  Mon- 
tana constitution  prohibits  such  use.  In  ad- 
dition, there  would  seem  to  be  a  question  of 
diversion  of  funds  under  23  U.S.C.  §  126. 
The  study  proposal  is  so  drafted  that  refer- 
ences to  the  park  fund  may  be  deleted. 
N.B. — If  so,  the  proportion  in  paragraph  (b) 
of  subsection  (2)  of  section  4-301  must  be 
altered  to  "Eighty-five  per  cent  (85%)." 


sion. 
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vided  that  nothing  in  this  act  shall  be  con- 
strued to  conflict  with  said  federal  aid 
highway  acts  and  the  rules  of  which  they 
are  administered.  The  state  highway  com- 
mission is  authorized  to  enter  into  coopera- 
tive agreements  with  the  national  park  serv- 
ice and  the  bureau  of  public  roads  for  the 
purpose  of  maintaining  national  park  ap- 
proach roads  in  Montana. 

Section  84-1812(2).  DISTRIBUTION  AND 
USE  OF  PROCEEDS  OF  TAX  —  FUNDS. 
All  money  received  by  the  state  treasurer 
in  payment  of  license  taxes  under  the  pro- 
visions of  this  act  shall  be  deposited  and  one 
per  centum  ( 1  % )  of  the  total  amount  col- 
lected shall  be  credited  to  the  state  park 
fund  and  the  balance  deposited  and  credited 
as  follows: 

(a)  Seventy-five  per  centum  (75%)  to 
the  state  highway  fund. 

(b)  Twenty-five  per  centum  (25%)  to  a 
special  fund  designated  as  "the  gasoline  li- 
cense drawback  fund." 

The  amount  deposited  and  credited  to  the 
state  park  fund  shall  be  used  by  the  state 
highway  commission  for  the  creation,  im- 
provement, and  maintenance  of  state  parks 
wherein  motor  boating  is  allowed. 

The  amount  deposited  in  the  gasoline  license 
tax  drawback  fund  shall  be  used  for  the 
purpose  of  making  refunds  and  paying 
drawbacks  as  authorized  by  law  to  be  made 
or  paid  to  purchasers  of  gasoline  used  in 
this  state  for  other  purposes  than  the  pro- 
pulsion of  motor  vehicles  over  the  public 
highways  and  streets  of  this  state.  At  the 
close  of  each  fiscal  year,  the  state  treasurer 
shall  transfer  all  money  remaining  unex- 
pended in  said  gasoline  license  tax  draw- 
back fund  to  the  state  highway  fund.  In  the 
event,  however,  the  money  in  said  gasoline 
license  tax  drawback  fund  is  insufficient  in 
amount  at  any  time  to  pay  duly  authorized 
and  approved  refunds  or  drawbacks,  the 
state  treasurer  notwithstanding  the  pro- 
portions hereinbefore  set  out  shall  transfer 


( 3 )  Notwithstanding  the  proportions  set 
forth  in  section  4-301,  if  the  money  in  the 
gasoline  license  drawback  fund  is  insuffi- 
cient at  any  time  to  pay  duly  authorized  and 
approved  refunds  or  drawbacks,  the  state 
treasurer  shall  transfer  from  the  deposit  to 
the  credit  of  the  commission  sums  sufficient 
in  amount  to  pay  them. 

Section  4-304.  USE  OF  DEPOSIT  TO  THE 
CREDIT  OF  THE  COMMISSION.  (1)  All 
money  deposited  to  the  credit  of  the  com- 
mission shall  be  expended  by  the  commis- 
sion on: 

( a )  The  systems  of  federal-aid  highways 
in  this  state  selected  and  designated  under 
the  provisions  of  the  federal  aid  act,  ap- 
proved July  11,  1916,  and  the  federal  high- 
way act,  approved  November  9,  1921,  and 
all  amendments  thereto. 

(b)  Highways  leading  from  any  county 
seat  which  is  not  on  any  of  the  systems  to  a 
system. 

(c)  Such  other  roads  as  have  been  or 
may  be  authorized  by  the  laws  of  Montana 
for  application  of  the  proceeds  of  the  gaso- 
line dealers'  license  tax,  pursuant  to  the 
provisions  of  article  XII,  section  Kb)  of  the 
constitution  of  Montana. 

(2)  In  expending  the  money  so  de- 
posited, the  commission  shall  carry  forward 
construction  from  year  to  year. 

( 3 )  Money  so  deposited  which  is  matched 
with  federal  aid  allotments  shall  be  ex- 
pended upon  the  systems  of  federal-aid  high- 
ways in  the  various  parts  of  the  state  in 
accordance  with  the  provisions  of  this 
chapter. 

(4)  The  commission  is  authorized  to 
enter  into  cooperative  agreements  with  the 
national  park  service  and  the  bureau  of 
public  roads  for  maintaining  national  park 
approach  roads  in  Montana. 

(5)  Nothing  contained  herein  shall  be 
construed  to  conflict  with   any  federal-aid 
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from  the  state  highway  fund  a  sum  or  sums 
sufficient  in  amount  to  meet  and  pay  all 
such  outstanding  authorized  and  duly  ap- 
proved refunds  or  drawbacks. 

All  money  transferred  to  the  state  highway 
fund  shall  be  used   and   expended  by  the 
state   highway   commission   on   the   federal 
highway  system  of  highways  in  this  state 
selected  and  designated  under  the  provisions 
of  the  federal  aid  act,  approved  July  11,  1916, 
and  the  federal  highway  act,  approved  No- 
vember 9,  1921,  and  all  amendments  thereto, 
and  on  highways  leading  from  each  county 
seat  in  the  state  to  said  federal  highway 
system   of   federal    aid    roads   where    such 
county  seat  is  not  on  said  system,  and  on 
such  other  roads  as  have  been  or  may  be 
authorized  by  the  laws  of  Montana,  for  the 
collection  and  enforcement  of  this  act,  pur- 
suant to  the  provisions  of  article  XII,  section 
1    (b)    of  the   constitution   of  the   state   of 
Montana;   provided,   that  the   total  cost  to 
the  state  for  administration,  dissemination 
of  public  information,  and  engineering  on 
the  federal  aid  work  contemplated  by  this 
act  shall  not  exceed  for  any  fiscal  year  eight 
per  centum  (8%)  of  the  total  of  state,  fed- 
eral aid  and  other  available  funds  expended 
under  the  supervision  of  the  state  highway 
commission,  which  said  eight  per  centum 
(8%)  shall  be  known  as  the  administrative 
fund.  Provided  further  that  the  expenditure 
for  dissemination  of  public  information  out 
of  said  administrative  fund  shall  not  exceed 
an  annual  expenditure  of  one  hundred  and 
twenty-six   thousand   five   hundred   dollars 
($126,500).    It   shall   be    the    duty   of   the 
state    highway    commission,    in    expending 
such  money,  to  carry  forward  construction 
from   year   to   year,   using  the   money   ex- 
pended through  the  matching  up  of  federal 
aid   allotments  to   Montana   upon  the  said 
federal  highway  system  of  highways  in  the 
various  parts  of  the  state  in  accordance  with 
the  provisions  of  section  84-1817;  providing 
that  nothing  in  this  act  shall  be  construed 
to  conflict  with  said  federal  aid  highway  acts 


highway  acts  or  the  rules  by  which  they  are 
administered. 

Section  4-305.  LIMITATION  ON  EXPEN- 
DITURE. (1)  The  cost  to  the  state  for  ad- 
ministration, dissemination  of  public  infor- 
mation, and  engineering  on  the  systems  of 
federal-aid  highways  shall  not  exceed  for 
any  fiscal  year  eight  per  cent  (8%)  of  the 
total  of  state,  federal-aid,  and  other  available 
funds  expended  under  the  supervision  of  the 
commission. 

( 2 )  The  annual  expenditure  for  dissemi- 
nation of  public  information  shall  not  exceed 
one  hundred  and  twenty-six  thousand  five 
hundred  dollars  ($126,500). 
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and  the  rules  by  which  they  are  adminis- 
tered. The  state  highway  commission  is 
authorized  to  enter  into  cooperative  agree- 
ments with  the  national  park  service  and 
the  bureau  of  public  roads  for  the  purpose 
of  maintaining  national  park  approach  roads 
in  Montana. 

The  legislature  hereby  finds  as  a  fact  that  of 
all  the  fuel  sold  in  the  state  of  Montana  for 
consumption  in  internal  combustion  engines, 
not  less  than  one  per  centum  ( 1  % )  of  this 
fuel  is  used  for  purposes  of  propelling  boats 
on  waterways  of  this  state. 

Section  84-1815.  DISTRICTS  FOR  DISTRI- 
BUTION OF  STATE  HIGHWAY  FUND. 
That  for  the  purpose  of  apportioning  the 
expenditure  for  highway  construction  pur- 
poses of  the  moneys  of  the  state  highway 
fund,  including  proceeds  received  from  the 
license  tax  upon  dealers  in  gasoline  and 
motor  fuels  provided  for  by  law,  the  state  is 
hereby  divided  into  the  following  twelve 
districts  and  the  counties  in  each  district 
are  as  follows: 

District  No.  1.  Lincoln,  Flathead  and 
Lake; 

District  No.  2.  Glacier,  Toole,  Liberty, 
Hill  and  Blaine; 

District  No.  3.  Phillips,  Valley,  Daniels, 
Sheridan  and  Roosevelt; 

District  No.  4.  McCone,  Richland,  Daw- 
son, Prairie  and  Wibaux; 

District  No.  5.  Fergus,  Garfield  and  Pe- 
troleum; 

District  No.  6.  Pondera,  Teton,  Chou- 
teau, Cascade  and  Judith  Basin; 

District  No.  7.  Lewis  and  Clark,  Jeffer- 
son and  Broadwater; 

District  No.  8.  Sanders,  Mineral,  Mis- 
soula, Ravalli,  Granite  and  Powell; 

District  No.  9.  Beaverhead,  Deer  Lodge, 
Silver  Bow  and  Madison; 

District  No.  10.  Park,  Gallatin,  Sweet 
Grass,  Meagher  and  Wheatland; 

District  No.  11.    Golden  Valley,  Mussel- 


Section  4-306.  DISTRICTS  FOR  APPOR- 
TIONMENT OF  COMMISSION  FUNDS. 
All  money  available  to  the  commission  for 
highway  construction  purposes  shall  be  ap- 
portioned among  these  financial  districts, 
each  composed  of  the  counties  named: 

District  1.    Lincoln,  Flathead,  Lake. 

District  2.  Glacier,  Toole,  Liberty,  Hill, 
Blaine. 

District  3.  Phillips,  Valley,  Daniels, 
Sheridan,  Roosevelt. 

District  4.  McCone,  Richland,  Dawson, 
Prairie,  Wibaux. 

District  5.    Fergus,  Garfield,  Petroleum. 

District  6.  Pondera,  Teton,  Chouteau, 
Cascade,  Judith  Basin. 

District  7.  Lewis  and  Clark,  Jefferson, 
Broadwater. 

District  8.  Sanders,  Mineral,  Missoula, 
Ravalli,  Granite,  Powell. 

District  9.  Beaverhead,  Deer  Lodge,  Sil- 
ver Bow,  Madison. 

District  10.  Park,  Gallatin,  Sweet  Grass, 
Meagher,  Wheatland. 

District  11.  Golden  Valley,  Musselshell, 
Stillwater,  Yellowstone,  Carbon,  Big  Horn, 
Treasure. 

District  12.  Rosebud,  Custer,  Fallon, 
Powder  River,  Carter. 
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shell,  Stillwater,  Yellowstone,  Carbon,  Big 
Horn  and  Treasure; 

District  No.  12.    Rosebud,  Custer,  Fallon, 
Powder  River  and  Carter. 

Section  32-713.  CONSTRUCTION  OR  RE- 
CONSTRUCTION OR  BRIDGES.  The  state 
highway  commission  is  hereby  authorized  to 
allocate  from  available  state  construction 
moneys  for  the  federal  aid  highway  system 
a  sum  of  one  million  dollars  ($1,000,000.00), 
or  so  much  thereof  as  may  be  necessary,  in 
any  fiscal  year  for  the  construction  or  re- 
construction of  any  major  bridge  or  bridges 
on  the  state  primary  or  secondary  highway 
system  when  the  construction  or  reconstruc- 
tion of  any  such  bridge  or  bridges  would 
prohibit  or  seriously  delay  the  orderly  and 
necessary  highway  construction  program  in 
the  financial  districts  if  regularly  appor- 
tioned funds  were  used. 

Section  32-714.  EXPENDING  OF  FUNDS 
—WHEN  AUTHORIZED— RESOLUTION. 
The  allotment  of  funds  under  this  act  may 
be  expended  by  the  state  highway  commis- 
sion on  primary  bridges  where  the  engi- 
neer's estimate  of  cost  of  construction  or 
reconstruction  is  in  excess  of  the  sum  of 
five  hundred  thousand  dollars  ($500,000.00), 
and  on  secondary  bridges  where  the  engi- 
neer's estimate  of  cost  of  construction  or 
reconstruction  is  in  excess  of  the  total  esti- 
mated future  regular  apportionment  of  state 
construction  moneys  to  the  federal  aid  sec- 
ondary system  to  the  county  or  counties 
for  a  period  of  three  (3)  years,  but  only 
when  the  state  highway  commission  by  reso- 
lution, as  part  of  its  finding  of  public  neces- 
sity, declares  that  a  bridge  should  be  con- 
structed or  reconstructed  on  a  designated 
portion  of  the  state  primary  or  secondary 
highway. 

Section  32-715.  ALLOTMENT  —  WHEN 
MADE.  The  allotment  of  such  funds  shall 
be  made  from  available  state  construction 
moneys  before  aportionment  to  the  financial 
district  in  accordance  with  section  84-1817. 


Section  4-307.  CONSTRUCTION  OR  RE- 
CONSTRUCTION OF  BRIDGES.  (1)  The 
commission  may  allocate  from  state  con- 
struction moneys  available  for  the  federal- 
aid  highway  system  up  to  one  million  dollars 
($1,000,000)  in  any  fiscal  year  for  the  con- 
struction or  reconstruction  of  any  major 
bridge  or  system  of  bridges  on  the  primary 
or  secondary  highway  systems.  This  may  be 
done  only  when  the  use  of  regularly  appor- 
tioned funds  would  prohibit  or  seriously  de- 
lay the  orderly  and  necessary  highway  con- 
struction program  in  the  financial  districts. 

(2)  When  the  commission,  as  a  part  of 
its  finding  of  public  necessity,  declares  that 
a  particular  bridge  should  be  constructed  or 
reconstructed  on  a  designated  portion  of  the 
primary  or  secondary  highway,  the  alloca- 
tion may  be  made.  The  allocation  may  be 
expended : 

(a)  On  primary  bridges  when  the  en- 
gineer's estimate  of  the  cost  of  construction 
or  reconstruction  is  in  excess  of  five  hundred 
thousand  dollars  ($500,000). 

(b)  On  secondary  bridges  when  the  en- 
gineer's estimate  of  the  state's  share  of  the 
cost  of  construction  or  reconstruction  is  in 
excess  of  the  total  estimated  future  regular 
apportionment  of  state  construction  moneys 
to  the  federal-aid  secondary  system  of  the 
county  or  counties  for  a  period  of  three  ( 3 ) 
years. 

(3)  The  allocation  shall  be  made  from 
available  state  construction  moneys  for  the 
primary  system  before  the  apportionment 
provided  for  in  section  4-309,  and  for  the 
secondary  system  before  the  apportionment 
provided  for  in  section  4-310. 


The  existing  law  is  rewritten,  reorganized 
and  consolidated. 
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Section  84-1817.  DISTRIBUTION  OF 
STATE  HIGHWAY  CONSTRUCTION 
FUNDS.  (1)  Allotment  of  state  construc- 
tion funds  for  federal  aid  highway  systems. 
At  the  start  of  the  fiscal  year  beginning 
July  1,  1957,  and  at  the  beginning  of  each 
fiscal  year  thereafter,  the  state  highway 
commission  shall  allot  available  state  con- 
struction moneys  to  the  federal  aid  inter- 
state highway  system,  the  federal  aid  pri- 
mary highway  system,  the  federal  aid 
secondary  highway  system  and  the  federal 
aid  urban  highway  system  in  proportion  to 
the  amounts  necessary  to  match  the  respec- 
tive amounts  of  federal  aid  available  for 
expenditure  on  these  systems  at  the  be- 
ginning of  each  fiscal  year. 

( 2 )  Apportionment  of  state  construction 
moneys  to  the  federal  aid  primary  highway 
system.  At  the  start  of  the  fiscal  year  be- 
ginning July  1,  1953,  and  at  the  beginning 
of  each  fiscal  year  thereafter,  the  state  high- 
way commission  shall  compute  from  its 
records  the  percentage  of  incompleted  mile- 
age of  the  federal  aid  primary  highway 
system  within  each  of  said  districts  which 
each  district  respectively  bears  to  the  total 
incompleted  mileage  of  said  federal  aid  pri- 
mary highway  system  within  this  state  at 
that  time,  and  the  actual  respective  per- 
centages of  incompleted  mileage  in  each  dis- 
trict as  so  computed  and  determined  at  the 
beginning  of  each  fiscal  year  shall  be  used 
in  apportioning  construction  moneys  for 
that  year  to  each  of  the  said  financial  dis- 
tricts from  the  state  highway  fund  as  de- 
fined and  provided  by  section  84-1816.  As 
a  basis  for  the  determination  of  the  amount 
of  incompleted  mileage  of  said  federal  aid 
primary  highway  system  in  this  state  for 
each  fiscal  year,  the  state  highway  com- 
mission shall  adopt  as  the  criterion  the  cur- 
rent definition,  as  prescribed  by  the  bureau 
of  public  roads,  for  a  fully  and  adequately 
completed  federal  highway  in  this  state. 
This  criterion  shall  be  considered  as  a  one 
hundred  per  cent  (100%)  completed  federal 
highway;     and    federal    highway    mileage 


Section  4-308.  APPORTIONMENT  OF 
STATE  CONSTRUCTION  FUNDS.  Annual- 
ly, beginning  July  1,  1965,  and  at  the  be- 
ginning of  each  fiscal  year  thereafter,  the 
commission  shall  apportion  available  state 
construction  funds  to  the  various  federal-aid 
highway  systems  as  may  be  required  to 
match  the  amounts  of  federal  aid  available 
for  expenditure  on  each  respective  system. 

Section  4-309.  APPORTIONMENT  OF 
STATE  FUNDS  TO  FEDERAL-AID  PRI- 
MARY HIGHWAY  SYSTEM.  (1)  Annual- 
ly, beginning  July  1,  1965,  and  at  the  be- 
ginning of  each  fiscal  year  thereafter,  the 
commission  shall  determine  the  amount  of 
incompleted  mileage  of  the  federal-aid  pri- 
mary system  within  each  of  the  financial 
districts. 

(a)  As  a  basis  for  determination  of  in- 
completed mileage,  the  commission  shall 
compare  the  present  condition  of  the  system 
with  the  latest  approved  state  standards. 
Any  mileage  failing  to  meet  those  standards 
shall  be  included  in  the  determination  as 
partially  completed.  The  proportion  of  com- 
pletion shall  be  determined  by  estimating 
the  amount  of  work  which  must  be  per- 
formed to  complete  the  highway. 

(2)  The  commission  shall  then  compute 
the  ratio  between  the  incompleted  mileage 
in  each  district  and  the  total  incompleted 
mileage  of  the  federal-aid  primary  system 
in  the  state. 

(3)  The  commission  shall  then  appor- 
tion available  state  construction  funds  to 
the  federal-aid  primary  system  in  each  dis- 
trict on  the  basis  of  the  computed  ratio. 

Section  4-310.  APPORTIONMENT  OF 
STATE  FUNDS  TO  FEDERAL-AID  SEC- 
ONDARY HIGHWAY  SYSTEM.  (1)  An- 
nually, beginning  July  1,  1965,  and  at  the 
beginning  of  each  fiscal  year  thereafter,  the 
commission  shall  apportion  available  state 
construction  funds  for  the  federal-aid  sec- 
ondary highway  system  among  the  financial 
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which  is  only  partially  completed  under  the 
application  of  this  criterion,  shall  be  con- 
sidered as  only  partially  completed  on  a 
percentage  basis,  this  to  be  determined  from 
the  relative  estimated  percentage  costs  of 
construction  already  performed  and  of  ad- 
ditional construction  which  must  be  per- 
formed to  bring  said  mileage  up  to  the 
standard  of  said  criterion. 

( 3 )  Apportionment  of  state  construction 
moneys  to  the  federal  aid  secondary  high- 
way system.  At  the  start  of  the  fiscal  year 
beginning  July  1,  1963,  and  at  the  beginning 
of  each  fiscal  year  thereafter,  state  construc- 
tion moneys  for  the  federal  aid  secondary 
highway  system  shall  be  apportioned  to  each 
of  the  financial  districts  as  defined  in  section 
84-1815  on  a  percentage  basis  as  determined 
in  the  following  manner:  One,  fourth  (Va) 
in  the  ratio  of  land  area  in  each  financial 
district  to  the  total  land  area  in  the  state; 
one-fourth  {Va)  in  the  ratio  of  the  rural 
population  in  each  financial  district  to  the 
total  rural  population  in  the  state;  and  one- 
fourth  (Va)  in  the  ratio  of  the  rural  road 
mileage  in  each  financial  district  to  the  total 
rural  road  mileage  in  the  state;  one-fourth 
{Va)  in  the  ratioof  value  of  rural  lands  in 
each  financial  district  to  the  total  value  of 
rural  land  in  the  state.  Said  moneys  to  be 
further  apportioned  to  the  counties  within 
each  financial  district  in  the  same  ratio  of 
land  area,  rural  population  and  rural  road 
mileage;  and  value  of  rural  lands,  provided, 
that  to  the  extent  necessary  to  permit  or- 
derly programming  and  construction  of  pro- 
jects, expenditures  of  construction  money 
in  any  county  may  exceed  the  amount  ap- 
portioned to  that  county  with  the  provision 
that  such  excess  expenditure  shall  not  ex- 
ceed three  (3)  times  the  amount  of  the  last 
annual  apportionment  to  that  county  and 
that  any  excess  expenditures  shall  be  de- 
ducted from  future  apportionments  to  that 
county. 

For  the  purposes  of  this  section,  rural  popu- 
lation is  defined  as  total  population  less  the 


districts.  The  proportion  which  each  district 
shall  receive  shall  be  computed  on  the  fol- 
lowing basis: 

( a )  One-fourth  ( Va)  in  the  ratio  of  land 
area  in  each  district  to  the  total  land  area 
in  the  state. 

(b)  One-fourth  {Va)  in  the  ratio  of  the 
rural  population  in  each  district  to  the  total 
rural  population  in  the  state. 

(c)  One-fourth  {Va)  in  the  ratio  of  the 
rural  road  mileage  in  each  district  to  the 
total  rural  road  mileage  in  the  state. 

( d )  One-fourth  (  Va  )  in  the  ratio  of  value 
of  rural  lands  in  each  district  to  the  total 
value  of  rural  lands  in  the  state. 

(2)  Funds  apportioned  to  each  district 
shall  be  further  apportioned  to  each  county 
therein  on  the  same  basis,  considering  ratios 
of  land  area,  rural  population,  rural  road 
mileage,  and  value  of  rural  lands.  To  the 
extent  necessary  to  permit  orderly  pro- 
gramming and  construction  of  projects,  ex- 
penditures in  any  county  may  exceed  the 
amount  apportioned  to  that  county  to  the 
extent  of  three  ( 3 )  times  the  amount  of  the 
last  apportionment  thereto.  The  amount  of 
any  such  excess  expenditures  shall  be  de- 
ducted from  future  apportionments  to  that 
county. 

(3)  For  the  purposes  of  this  section, 
terms  are  defined  as  follows: 

(a)  Rural  population — Total  population 
less  the  population  in  cities  over  five  thou- 
sand (5,000)  persons  and  their  unincorpor- 
ated fringe  urban  areas  as  reported  in  the 
latest  federal  census. 

(i)  Federal  census  population  figures 
shall  be  adjusted  in  the  interim  between 
censuses  in  accordance  with  the  percentage 
of  change  in  annual  motor  vehicle  registra- 
tion figures  for  each  county. 

(b)  Rural  road  mileage- — All  road  mile- 
age outside  of  incorporated  cities,  exclusive 
of  road  mileage  on  the  federal-aid  primary 
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population  in  cities  over  five  thousand  (5,- 
000 )  persons  and  their  unincorporated  fringe 
urban  areas  as  reported  in  the  federal  cen- 
sus. Decennial  census  figures  for  population 
shall  be  adjusted  during  the  interim  between 
censuses  in  accordance  with  the  percentage 
of  change  occurring  in  annual  motor  vehicle 
registration  figures  for  each  county. 

For  the  purposes  of  this  section,  rural  road 
mileage  is  defined  as  all  road  mileage  out- 
side incorporated  cities,  exclusive  of  road 
mileage  on  the  federal  aid  rural  primary 
highway  system.  Rural  road  mileage  figures 
reported  by  the  road  inventory  of  the  state 
highway  commission  shall  be  used  in  deter- 
mining rural  road  mileage  as  defined  in  this 
section. 

For  the  purposes  of  this  section,  the  value 
of  rural  lands,  shall  include  the  value  of 
state  owned  lands  from  which  the  state  de- 
rives grazing,  timber  and  agricultural  in- 
come. 

The  basis  for  the  value  of  rural  lands  shall 
be  computed  from  the  figures  in  the  latest 
biennial  report  of  the  Montana  state  board 
of  equalization.  The  basis  for  the  value  of 
state  owned  lands  shall  be  computed  from 
the  latest  figures  on  the  total  grazing,  timber 
and  agricultural  lands  in  each  county,  sub- 
mitted by  the  commissioner  of  state  lands 
and  investments  in  his  latest  biennial  re- 
port. The  average  value  of  privately  owned 
lands  shall  be  the  average  value  of  the  state 
owned  lands,  if  the  actual  values  are  not 
available. 

(4)  Apportionment  of  state  construction 
moneys  to  the  federal  aid  urban  highway 
system.  At  the  start  of  the  fiscal  year  be- 
ginning July  1,  1953,  and  at  the  beginning 
of  each  fiscal  year  thereafter,  state  construc- 
tion moneys  for  the  federal  aid  urban  high- 
way system  shall  be  apportioned  to  the  cities 
in  the  state  over  five  thousand  ( 5,000 )  popu- 
lation in  the  ratio  of  urban  population  in 
each  city  to  the  total  urban  population  in 


highway  system  and  the  federal-aid  inter- 
state system. 

(i)  Rural  road  mileage  reported  by  the 
road  inventory  of  the  commission  shall  be 
used  in  determining  rural  road  mileage. 

(c)  Value  of  rural  lands — Includes  the 
value  of  state  owned  lands  from  which  the 
state  derives  grazing,  timber,  and  agricul- 
tural income. 

( i )  The  basis  for  the  value  of  rural  lands 
shall  be  computed  from  the  latest  biennial 
report  of  the  state  board  of  equalization. 

(ii)  The  basis  for  the  value  of  state 
owned  lands  shall  be  computed  from  the 
latest  figures  on  the  total  grazing,  timber, 
and  agricultural  lands  in  each  county  con- 
tained in  the  latest  biennial  report  of  the 
commissioner  of  state  lands  and  invest- 
ments. 

(hi)  The  average  value  of  privately 
owned  lands  shall  be  the  average  value  of 
state  owned  lands,  if  the  actual  value  is  not 
available. 
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the  state  for  all  cities  over  five  thousand 
(5,000)  population. 

For  the  purpose  of  this  section,  urban  popu- 
lation is  defined  as  population  within  the 
incorporated  limits  of  cities  over  five  thou- 
sand (5,000)  population  and  also  the  popu- 
lation within  unincorporated  urban  fringe 
areas  as  delineated  and  reported  in  the  fed- 
eral census. 

To  the  extent  necessary  to  permit  orderly 
programming  and  construction  of  projects, 
expenditures  of  construction  money  in  any 
urban  city  may  exceed  the  amount  appor- 
tioned to  that  city  with  the  provision  that 
such  excess  expenditure  shall  be  deducted 
from  future  apportionments  to  that  city. 

( 5 )  Apportionment  of  state  construction 
moneys  to  the  federal  aid  interstate  high- 
way system.  At  the  start  of  the  fiscal  year 
beginning  July  1,  1957,  and  at  the  beginning 
of  each  fiscal  year  thereafter,  state  construc- 
tion moneys  for  the  federal  aid  interstate 
highway  system  shall  be  apportioned  to  each 
of  the  financial  districts,  as  defined  in  sec- 
tion 84-1815,  Revised  Codes  of  Montana, 
1947,  in  proportion  to  the  estimated  cost  of 
constructing  or  reconstructing  the  system 
in  each  district  as  compared  with  the  total 
estimated  cost  of  constructing  or  recon- 
structing the  entire  system  within  the  state. 
The  cost  estimates  to  be  used  for  apportion- 
ing said  state  construction  funds  shall  be 
those  costs  developed  by  the  state  highway 
commission  in  accordance  with  the  pro- 
visions of  subsection  (d)  of  section  108  of 
title  I  of  the  federal  aid  highway  act  of 
1956. 

(6)  The  state  highway  commission  may 
vary  the  expenditures  made  in  any  financial 
district  under  the  provisions  of  this  act  to 
the  extent  of  fifteen  per  cent  (15%)  above 
the  amount  of  money  allocated  to  such  dis- 
trict in  any  year  for  the  federal  aid  primary 
highway  system  or  the  federal  aid  secondary 
highway  system,  and  to  the  extent  of  one 
hundred  per  cent  ( 100%  )  above  the  amount 
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of  money  allocated  to  such  district  in  any 
year  for  the  federal  aid  interstate  highway 
system,  provided  that  the  allocation  of  con- 
struction money  to  such  district  for  the  next 
succeeding  fiscal  year  shall  be  decreased  by 
an  amount  equal  to  such  increased  expendi- 
tures. 

Section  32-1604.1.  SECONDARY  ROAD 
INFORMATION  TO  BE  PROVIDED  TO 
COUNTY  COMMISSIONERS.  On  or  before 
August  30  of  each  year  the  Montana  state 
highway  commission  shall  provide  the  board 
of  county  commissioners  in  each  county  with 
the  following  secondary  road  information: 

(a)  The  total  amount  of  moneys  in  the 
secondary  road  fund  and  the  allocation 
thereof  to  each  county;  and, 

(b)  The  location  of  proposed  secondary 
road  projects  when  the  information  is  availa- 
ble; and, 

(c)  Such  further  information  regarding 
secondary  road  construction  as  the  state 
highway  commission  deems  advisable  and 
of  interest  to  the  several  counties. 


Section  4-311.  SECONDARY  HIGHWAY 
INFORMATION.  On  or  before  August  30 
of  each  year,  the  commission  shall  inform 
each  board  of  county  commissioners  of:  (1) 
The  total  amount  of  secondary  highway 
funds  and  the  amount  apportioned  to  each 
county. 

(2)  The  location  of  proposed  secondary 
highway  projects  when  the  information  is 
available. 

(3)  Such  other  matters  regarding  sec- 
ondary highway  construction  as  the  com- 
mission deems  advisable  and  of  interest  to 
the  counties. 

Section  4-312.  APPORTIONMENT  OF 
STATE  FUNDS  TO  FEDERAL-AID  IN- 
TERSTATE HIGHWAY  SYSTEM.  (1)  An- 
nually, beginning  July  1,  1965,  and  at  the 
beginning  of  each  fiscal  year  thereafter,  the 
commission  shall  apportion  available  state 
construction  funds  for  the  federal-aid  inter- 
state highway  system  among  the  financial 
districts. 

(2)  The  apportionment  shall  be  based 
upon  the  ratio  between  the  estimated  cost 
of  constructing  or  reconstructing  the  system 
in  each  district  and  the  estimated  cost  of 
constructing  or  reconstructing  the  entire 
system  within  the  state. 

(3)  The  cost  estimates  to  be  used  shall 
be  those  developed  by  the  commission  in 
accordance  with  the  provisions  of  the  federal 
aid  highway  act  of  1956,  as  amended. 

Section  4-313.  INCREASES  IN  EXPENDI- 
TURES. (1)  The  commission  may  increase 
the  expenditures  made  in  any  financial  dis- 
trict to  the  extent  of: 


No  alteration  of  substance. 


Some  changes  in  language  and  organizatioi 
The  very  long  section  is  divided.  The  phrasi 
"Annually,  beginning  July  1,  1965,  and  i 
the  beginning  of  each  fiscal  year  thereafter, 
is  recognized  as  redundant.  However, 
seems  preferable  to  the  existing  language. 
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(a)  Fifteen  per  cent  (15%)  more  than 
the  amount  of  money  allocated  to  such  dis- 
trict in  the  latest  year  for  the  federal-aid 
primary  system  or  the  federal-aid  secondary 
system. 

(b)  One  hundred  per  cent  (100%  )  more 
than  the  amount  of  money  allocated  to  such 
district  in  the  latest  year  for  the  federal-aid 
interstate  highway  system. 

( 2 )  The  allocation  of  available  state  con- 
struction funds  to  any  district  for  the  next 
succeeding  fiscal  year  shall  be  decreased  by 
an  amount  equal  to  any  increased  expendi- 
tures. 

Section  4-314.  APPORTIONMENT  OF 
STATE  FUNDS  TO  FEDERAL-AID  UR- 
BAN HIGHWAYS.  (1)  Annually,  begin- 
ning July  1,  1965,  and  at  the  beginning  of 
each  fiscal  year  thereafter,  the  commission 
shall  apportion  state  construction  funds 
available  for  matching  federal-aid  urban 
funds  to  the  cities  in  the  state  over  five 
thousand  (5,000)  population  in  the  ratio  of 
urban  population  in  each  such  city  to  the 
total  urban  population  in  all  cities  over  five 
thousand  (5,000)  population  in  the  state. 

(2)  For  the  purpose  of  this  section,  "ur- 
ban population"  is  defined  as  population 
within  the  incorporated  limits  of  cities  over 
five  thousand  (5,000)  population  and  that 
population  within  unincorporated  urban 
fringe  areas  delineated  and  reported  in  the 
latest  federal  census. 

(3)  To  the  extent  necessary  to  permit 
orderly  programming  and  construction  of 
projects,  expenditures  in  any  city  may  ex- 
ceed the  amount  apportioned  to  that  city. 
The  amount  of  any  such  excess  expenditures 
shall  be  deducted  from  future  apportion- 
ments to  that  city. 
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Section  32-1902.  CREATION  OF  AUTHOR- 
ITY —  MEMBERS  —  SALARY  —  OFFI- 
CERS —  SEAL.    There  is  hereby  created 
an  authority  to  be  known  as  the  Montana 
toll  bridge  authority,  which  shall  be  com- 
posed of  the  members  of  the  state  highway 
commission.  In  addition  to  the  powers  and 
duties   heretofore    conferred    on   them    the 
members  of  said  state  highway  commission 
shall,  as  members  of  the  Montana  toll  bridge 
authority,  have  the  powers  and  perform  the 
duties  provided  for  in  this  act.  All  members 
of  the  authority  shall  serve  without  compen- 
sation other  than  that  received  as  members 
of  the  state  highway  commission.  The  ex- 
pense of  any  surveys  and  reports,  paid  from 
the  funds  of  the  state  highway  commission, 
shall  be  deemed  fully  repaid  when  such  toll 
bridge  becomes  a  free  public  bridge  as  pro- 
vided in  section  32-1908.  The  chairman  of 
the  state  highway  commission  shall  be  the 
chairman   of   said   authority  and   the   state 
highway   engineer   shall   be   the   secretary- 
treasurer  thereof.  The  authority  is  author- 
ized to  adopt  rules  and  regulations  for  its 
own  government  and  for  the  administration 
of  this  act  and  the  execution  of  the  powers 
and  duties  hereby  conferred.  All  contracts, 
bonds  and  other  instruments  of  the  author- 
ity shall  be  executed  in  the  name  of  Mon- 
tana toll  bridge  authority  by  its  chairman 
and  attested  by  its  secretary-treasurer.  The 
authority  shall  have  and  adopt  a  seal  bear- 
ing its  name  which  shall  be  affixed  to  such 
bonds,  instruments  and  records  as  the  au- 
thority or  its  chairman  may  direct. 

Section  32-1903.  POWERS.  The  Montana 
toll  bridge  authority  is  empowered  to  estab- 
lish and  construct  a  toll  bridge  or  toll  bridges 
upon  any  of  the  public  highways  of  this 
state,  together  with  approaches  thereto, 
wherever  the  same  shall  be  found  and  de- 
termined to  be  necessary,  advantageous  and 
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Section  4-401.  CREATION  OF  AUTHOR- 
ITY —  MEMBERS  —  SALARY  —  OFFI- 
CERS —  SEAL.  (1)  There  is  hereby 
created  the  Montana  toll  bridge  authority, 
composed  of  members  of  the  commission, 
who  shall  receive  no  compensation  other 
than  that  received  as  members  of  the  com- 
mission. 

(2)  The  chairman  of  the  commission 
shall  be  the  chairman  of  the  authority,  and 
the  state  highway  engineer  shall  be  the  sec- 
retary-treasurer. All  contracts,  bonds,  and 
other  instruments  shall  be  executed  in  the 
name  of  the  authority  by  the  chairman  and 
attested  by  the  secretary-treasurer. 

(3)  The  authority  shall  adopt  a  seal 
bearing  its  name  which  shall  be  affixed  to 
such  bonds,  instruments,  and  records  as  the 
authority  or  the  chairman  may  direct. 


Section  4-402.  POWERS  OF  AUTHORITY. 
( 1 )  The  authority  shall  adopt  rules  and 
regulations  for  its  own  government  and  for 
the  administration  of  this  part  and  the  exe- 
cution of  the  powers  and  duties  hereby  con- 
ferred. 

—36— 


Comment 

No  changes  in  substance.  Portions  of  t 
existing  law,  relevant  to  other  subjects,  a 
pear  hereafter. 


A  portion  of  section  32-1902  is  added  to  t 
existing  law,  and  reference  is  made  to  j 
power  to  issue  bonds,  the  details  of  whi 
are  set  forth  in  the  chapter  on  state  finan 
It  is  implicit,  of  course,  that  the  power 
the  authority  to  construct  toll  bridges 
subject  to  the  power  of  Congress  to  reguli 
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practicable  for  crossing  any  stream  or  body 
of  water  within  this  state. 


Section  32-1904.  ESTIMATES  OF  COSTS 
—  LIMITATIONS  ON  PLACING  OF  TOLL 
BRIDGES  — PETITIONS,  CONTENTS.  (1) 
Whenever  the  Montana  toll  bridge  authority 
shall  find  and  determine  that  the  construc- 
tion of  any  toll  bridge  is  necessary,  advan- 
tageous and  practicable,  it  shall  adopt  a  reso- 
lution making  such  finding  and  determina- 
tion and  declaring  that  public  convenience 
and  necessity  require  the  construction  of 
such  toll  bridge,  which  resolution  shall  con- 
tain a  preliminary  estimate  of  the  cost  of 
such  construction  and  of  the  amount  to  be 
raised  for  such  purpose  by  the  issuance  of 
revenue  bonds,  and  a  statement  of  the  proba- 
ble amount  of  money,  property,  materials 
or  labor,  if  any,  to  be  contributed  from 
other  sources  in  aid  of  any  such  construc- 
tion. The  authority  shall  also  make  esti- 
mates of  the  cost  of  such  toll  bridge,  and  of 
the  cost  of  maintaining,  repairing  and  oper- 
ating the  same,  and  of  the  revenues  to  be 
derived  therefrom,  and  no  such  toll  bridge 
shall  be  constructed  hereunder  unless  said 
authority  shall  first  find  and  determine  that 
the  probable  revenues  to  be  derived  there- 
from will  be  sufficient  to  pay  the  cost  of 
maintaining,  repairing  and  operating  such 
toll  bridge,   and   to  pay  the  principal   and 


interest  or  (so  in  original — sec.  4,  ch.  31,  L. 
1953)  revenue  bonds  issued  to  provide  funds 


_  with  which  to  pay  the   cost  thereof;   pro- 

lt!vided,  however,  that  in  connection  with  the 

lC  issuance  of  any  such  bonds,  the  failure  of 

0  the  authority  to  make  the  estimates  required 

'by   this   section   or   to   make   the   same    in 


(2)  The  authority  may  establish  and 
construct  a  toll  bridge  or  toll  bridges  upon 
any  of  the  public  highways  of  this  state, 
together  with  approaches,  wherever  found 
and  determined  to  be  necessary  for  advan- 
tageous, and  practicable  for  crossing  any 
stream  or  body  of  water. 

( 3 )  The  authority  may  issue  toll  bridge 
revenue  bonds  to  pay  the  cost  of  any  toll 
bridge. 

Section  4-403.  RESOLUTION  —  ESTI- 
MATES OF  COSTS.  (1)  Whenever  the 
authority  finds  and  determines  that  the  con- 
struction of  any  toll  bridge  is  necessary, 
advantageous,  and  practicable,  it  shall  adopt 
a  resolution  making  such  finding  and  de- 
termination and  declaring  that  public  con- 
venience and  necessity  require  the  construc- 
tion of  the  toll  bridge. 

( 2 )  The  resolution  shall  contain  pre- 
liminary estimates  of: 

(a)  The  cost  of  construction. 

(b)  The  amount  of  money  to  be  raised 
by  the  issuance  of  revenue  bonds. 

(c)  The  probable  amounts  of  money, 
property,  materials,  or  labor,  if  any,  to  be 
contributed  from  other  sources  in  aid  of 
construction. 

( 3 )  The  authority  shall  also  estimate  the 
costs  of  maintaining,  repairing,  and  oper- 
ating the  toll  bridge,  and  the  revenues  to 
be  derived  from  it. 

(4)  No  toll  bridge  shall  be  constructed 
unless  the  authority  first  finds  and  deter- 
mines that  the  probable  revenues  will  be 
sufficient  to  pay  the  costs  of  maintaining, 
repairing,  and  operating  it,  and  to  pay  the 
principal  and  interest  on  revenue  bonds 
issued  to  pay  its  costs. 

(  5 )  The  failure  of  the  authority  to  make 
the  estimates  required  by  this  section  or  to 
make  them  in  proper  form  shall  in  no  way 
affect  the  validity  or  enforceability  of  any 
revenue  bonds. 
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construction  over  navigable  waters  of  the 
United  States. 


This  is  a  portion  of  subsection   ( 1 )   of  the 
existing  law. 


Existing  Law 

proper  form  shall  in  no  way  affect  the  va- 
lidity or  enforceability  of  any  such  bonds. 

(2)  No  toll  bridge  shall  be  authorized  or 
constructed  over  or  across  any  stream  within 
a  radius  of  fifty  (50)  miles  on  either  side  of 
any  free  public  bridge  now  existing  upon 
said  stream,  unless  and  until  there  shall  first 
have  been  filed  with  the  authority  a  petition 
requesting  the  construction  of  such  toll 
bridge,  signed  by  not  less  than  twenty 
(20% )  per  cent  of  the  taxpaying  freeholders 
whose  names  appear  on  the  last  completed 
assessment  roll  of  the  county  wherein  such 
toll  bridge  is  proposed  to  be  constructed,  or, 
if  the  same  is  to  be  located  upon  a  stream  at 
a  point  where  such  stream  constitutes  the 
boundary  between  two  (2)  counties,  then 
such  petition  shall  be  signed  by  not  less 
than  twenty  (20%)  per  cent  of  the  taxpay- 
ing freeholders  whose  names  appear  on  the 
last  completed  assessment  roll  of  both  of 
said  counties. 

(3)  Such  petition  or  petitions  shall  con- 
tain a  statement  showing  the  location  of  the 
proposed  toll  bridge  and  the  location  of  all 
free  public  bridges  existing  upon  the  same 
stream  within  a  radius  of  fifty  (50)  miles 
of  such  proposed  toll  bridge,  and  shall  fur- 
ther contain  a  concise  statement  of  facts 
showing  that  the  construction  of  such  toll 
bridge  is  necessary,  advantageous  and  prac- 
ticable. Several  petitions  identical  in  form 
may  be  circulated,  and  after  being  signed 
there  shall  be  attached  thereto  an  affidavit 
of  the  person  circulating  the  same  to  the 
effect  that  the  signatures  are  genuine  and 
that  the  signers  knew  the  contents  thereof 
at  the  time  of  signing  the  same.  All  petitions 
from  each  county  shall  be  attached  together 
so  as  to  form  a  single  petition  before  being 
filed  with  the  authority,  and  such  petition 
shall  have  attached  thereto  a  certificate  of 
the  county  clerk  and  recorder  showing 
whether  or  not  the  same  has  been  signed 
by  twenty  (20%)  per  cent  or  more  of  the 
taxpaying  freeholders  whose  names  appear 
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Section  4-404.  LIMITATIONS  ON  PLAC- 
ING OF  TOLL  BRIDGES.  (1)  No  toll 
bridge  shall  be  authorized  or  constructed 
over  or  across  any  stream  within  a  radius  of 
fifty  (50)  miles  of  either  side  of  any  free 
public  bridge  existing  on  that  stream  unless 
there  shall  first  have  been  filed  with  the 
authority  a  petition  requesting  its  construc- 
tion. 

(2)  The  petition  shall  be  signed  by: 

( a )  Not  less  than  twenty  per  cent  ( 20  % ) 
of  the  taxpaying  freeholders  whose  names 
appear  on  the  last  completed  assessment  roll 
of  the  county  in  which  the  toll  bridge  is 
proposed  to  be  constructed;  or 

(b)  Not  less  than  twenty  per  cent  (20%  ) 
of  the  taxpaying  freeholders  whose  names 
appear  on  the  last  completed  assessment  roll 
of  both  counties  when  the  toll  bridge  is  pro- 
posed to  be  constructed  upon  a  stream  which 
constitutes  the  boundary  between  two  (2) 
counties. 

Section  4-405.  CONTENTS  OF  PETITION. 
(1)  The  petition  shall  contain  a  statement 
showing  the  location  of  the  proposed  toll 
bridge  and  the  locations  of  all  free  public 
bridges  existing  upon  the  same  stream  with- 
in a  radius  of  fifty  (50)  miles  of  the  pro- 
posed toll  bridge.  It  shall  also  contain  a 
concise  statement  of  facts  showing  that  the 
proposed  construction  is  necessary,  advan- 
tageous, and  practicable. 

(2)  Several  copies  of  the  petition  identi- 
cal in  form  may  be  circulated.  Each  person 
circulating  a  copy  must  attach  his  affidavit 
that  the  signatures  appearing  thereon  are 
genuine  and  that  the  signers  knew  the  con- 
tents at  the  time  of  signing. 

(3)  All  copies  from  each  county  shall  be 
attached  together  as  to  form  a  single  pe- 
tition. The  petition  shall  have  attached  to 
it  before  it  is  filed  with  the  authority  a 
certificate  of  the  county  clerk  and  recorder 
showing  whether  or  not  it  has  been  signed 
by  not  less  than  twenty  per  cent  (20%)  of 
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Comment 

The  study  proposal  rewrites  and  reorg; 
izes  subsection  (2)  of  section  32-1904,  1 
does  not  change  substance. 


The  study  proposal  contains  a  portion 
subsection  (3)  of  section  32-1904.  It  is 
written  and  reorganized  in  the  interest 
clarity,  and  the  phrase  "twenty  (20%) 
cent  or  more"  has  been  altered  to  "not  1 
than  twenty  per  cent  (20%)"  in  the  intei 
of  consistency. 


Existing  Law 

!'  on  the  last  completed  assessment  roll  of 
such  county,  and  such  petition  shall  there- 
upon be  transmitted  by  said  county  clerk 
and  recorder  to  the  authority.  The  members 
of  the  authority  shall  meet  and  consider 
such  petition  within  thirty  (30)  days  after 
the  filing  thereof.  The  authority  shall  be  the 
sole  judge  of  the  sufficiency  of  the  petition 
and  its  findings  shall  be  conclusive  in  favor 
of  the  innocent  holder  of  bonds  issued  by 
reason  of  the  presentation  of  such  petition. 
If  it  is  found  that  the  petition  bears  the 
requisite  number  of  signatures  and  is  in 
proper  form,  and  if  the  authority  shall  fur- 
ther find  and  determine  that  the  construc- 
tion of  the  proposed  toll  bridge  is  necessary, 
advantageous  and  practicable,  the  authority 
shall  adopt  a  resolution  making  such  finding 
and  determination  and  containing  the  esti- 
mates and  data  hereinbefore  provided  for  in 
subsection  one  ( 1 )  of  this  section. 


pf  Section  32-1907.    POWERS   OF  AUTHOR- 
ITY IN  CONNECTION  WITH  BOND   IS- 
res  SUES.    In  connection  with  the  issuance  and 
in   order   to   secure   the   payment   of   such 
bonds,  the  authority  shall  have  power: 

(a)  To  pledge  all  or  any  part  of  the  tolls, 
income,  profit  and  revenue  of  any  such  toll 
bridge,  and  to  covenant  to  pay  such  tolls, 
income,  profit  and  revenue  into  the  appro- 
priate fund  therefor. 

(b)  To  covenant  to  fix  and  establish 
such  tolls,  rates  and  charges  as  will  provide 
at  all  times  sufficient  funds  (1)  to  pay  all 
costs  of  operation  and  maintenance  of  such 
toll  bridges  together  with  necessary  repairs 
thereto,  and  (2)  to  meet  and  pay  the  prin- 
cipal and  interest  of  all  such  bonds  as  they 
severally  become  due  and  payable,  and  (3) 
to  create  such  reserves  for  the  principal  and 
interest  of  all  such  bonds  and  to  meet  con- 
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the  taxpaying  freeholders  whose  names  ap- 
pear on  the  last  completed  assessment  roll 
of  the  county. 

(4)  The  county  clerk  and  recorder  shall 
transmit  the  petition  to  the  authority. 

Section  4-406.  ACTION  BY  AUTHORITY 
ON  PETITION.  (1)  The  authority  shall 
meet  and  consider  the  petition  within  thirty 
(30)  days  after  it  is  filed.  It  shall  be  the  sole 
judge  of  the  sufficiency  of  the  petition. 

(2)  If  the  authority  finds  that  the  pe- 
tition bears  the  required  number  of  signa- 
tures and  is  in  proper  form,  and  finds  and 
determines  that  the  construction  of  the  pro- 
posed toll  bridge  is  necessary,  advantageous, 
and  practicable,  it  shall  adopt  a  resolution 
making  that  finding  and  determination.  The 
resolution  shall  also  contain  the  estimates 
and  data  required  by  section  4-403. 

(3)  The  authority's  finding  of  the  suf- 
ficiency of  the  petition  shall  be  conclusive 
in  favor  of  any  innocent  holder  of  bonds 
issued  as  a  result  of  the  presentation  of  the 
petition. 

Section  4-407.  POWERS  OF  AUTHORITY 
IN  CONNECTION  WITH  TOLL  BRIDGE 
BOND  ISSUES.  (1)  In  connection  with  the 
issuance  and  in  order  to  secure  the  payment 
of  toll  bridge  bonds,  the  authority  may: 

(a)  Pledge  all  or  any  part  of  the  tolls, 
income,  profit,  and  revenue  of  any  such  toll 
bridge,  and  covenant  to  pay  such  tolls,  in- 
come, profit,  and  revenue  into  appropriate 
funds. 

(b)  Covenant  to  fix  and  establish  such 
tolls,  rates,  and  charges  as  will  provide  at 
all  times  enough  funds  to: 

(i)  Pay  all  costs  of  operation,  mainten- 
ance, and  repairs  of  the  toll  bridge. 

(ii)  Meet  and  pay  the  principal  of  and 
interest  on  all  toll  bridge  bonds  as  they 
severally  become  due  and  payable. 

(iii)  Create  such  reserves  for  the  prin- 
cipal and  interest  of  such  bonds  and  to  meet 
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Comment 


The  study  proposal  rewrites  and  reorgan- 
izes the  last  parts  of  section  32-1904. 


The  study  proposal  rewrites  and  reorgan- 
izes subsections  (a)  and  (b)  of  section  32- 
1907.  Implicit  here,  as  it  is  in  connection 
with  the  general  powers  of  the  authority, 
is  the  understanding  that  23  U.S.C.  §  129 
sets  certain  requirements  relating  to  toll 
bridges  for  the  construction  of  which  federal 
aid  is  sought. 


Existing  Law 


Study   Proposal 


Comment 


tingencies  in  the  operation  and  maintenance 
of  such  toll  bridge  as  the  authority  shall 
determine;  and  to  make  such  further  cove- 
nants as  to  such  tolls,  rates  and  charges  as 
the  authority  shall  deem  necessary  to  secure 
the  payment  of  such  bonds;  provided  that 
no  truck,  trailer  or  automobile  licensed  in 
the  name  of  the  state  of  Montana  or  the 
federal  government  or  any  branch  or  depart- 
ment thereof,  shall  be  required  to  pay  any 
toll  for  the  crossing  of  any  such  toll  bridge. 

(c)  To  create  a  special  fund  or  funds, 
in  addition  to  those  required  by  this  act, 
for  moneys  reserved  for  principal  and  in- 
terest on  bonds  and  for  meeting  contin- 
gencies in  the  operation  and  maintenance 
of  any  such  toll  bridge  and  to  determine  the 
depositary  or  depositaries  in  which  such 
funds  shall  be  deposited  and  the  manner  in 
which  such  deposits  shall  be  secured,  and 
it  shall  be  lawful  for  any  bank  or  trust  com- 
pany incorporated  under  the  laws  of  this 
state  to  act  as  such  depositary  and  to  furnish 
such  indemnifying  bonds  or  to  pledge  such 
securities  as  may  be  required  by  the  author- 
ity. 

(d)  To  provide  for  the  replacement  of 
lost,  destroyed  or  mutilated  bonds. 

(e)  To  covenant  against  extending  the 
time  for  the  payment  of  the  principal  of  or 
interest  on  any  of  such  bonds,  directly  or 
indirectly  by  any  means  or  in  any  manner. 

(f)  To  prescribe  and  covenant  as  to  the 
events  of  default  and  terms  and  conditions 
upon  which  any  or  all  of  such  bonds  shall 
become  or  may  be  declared  due  before  ma- 
turity and  as  to  the  terms  and  conditions 
upon  which  such  declaration  and  its  conse- 
quences may  be  waived. 

(g)  To  covenant  as  to  the  rights,  lia- 
bilities, powers  and  duties  arising  upon  the 
breach  of  any  covenant,  condition  or  obli- 
gation. 

(h)  To  vest  in  a  trustee  or  trustees  the 
right  to  enforce  any  covenant  made  to  secure 


contingencies  in  operation  and  maintenance 
as  the  authority  shall  determine. 

(c)  Make  such  additional  covenants  as 
to  tolls,  rates,  and  charges  as  it  shall  deem 
necessary  to  secure  the  payment  of  bonds. 

(2)  No  truck,  trailer,  or  automobile  li- 
censed in  the  name  of  the  state  of  Montana 
or  the  United  States  or  any  branch  or  de- 
partment thereof  shall  be  required  to  pay 
for  crossing  any  toll  bridge. 

Section  4-408.  SAME.  (1)  The  authority 
may  create  a  special  fund  or  funds,  in  ad- 
dition to  those  required  by  this  part,  for 
moneys  reserved  for  principal  and  interest 
on  bonds  and  for  meeting  contingencies  in 
the  operation  and  maintenance  of  any  toll 
bridge. 

(2)  It  may  determine  the  depositary  or 
depositaries  in  which  such  funds  shall  be 
deposited  and  the  manner  in  which  such 
deposits  shall  be  secured.  Any  bank  or  trust 
company  incorporated  under  the  laws  of 
this  state  may  act  as  a  depositary  and  may 
furnish  such  indemnifying  bonds  or  pledge 
such  securities  as  may  be  required  by  the 
authority. 

Section  4-409.  SAME.  (1)  The  authority 
may: 

(a)  Provide  for  replacement  of  lost,  de- 
stroyed, or  mutilated  bonds. 

( b )  Covenant  against  extending  the  time 
for  the  payment  of  the  principal  of  or  inter- 
est on  any  toll  bridge  bonds,  directly  or 
indirectly  in  any  manner. 

(c)  Prescribe  and  covenant  as  to  the 
events  of  default  and  terms  and  conditions 
upon  which  any  or  all  toll  bridge  bonds 
shall  become  or  may  be  declared  due  before 
maturity,  and  as  to  the  terms  and  conditions 
upon  which  such  declaration  and  its  conse- 
quences may  be  waived. 

(d)  Covenant  as  to  the  rights,  liabilities, 
powers,  and  duties  arising  upon  the  breach 
of  any  covenant,  condition,  or  obligation. 
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The  study  proposal  contains  the  essencei 
subsection   (c)   of  section  32-1907.         : 


The  study  proposal  rewrites  and  r 
izes  subsections  (d)  through  (i)  of 
32-1907. 
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Study  Proposal 


Comment 


or  to  pay  such  bonds,  to  provide  for  the 
powers  and  duties  of  such  trustee  or  trus- 
tees, to  limit  the  liabilities  thereof,  and  to 
provide  the  terms  and  conditions  upon 
which  the  trustee  or  trustees  or  the  holders 
or  any  proportion  of  them  may  enforce  any 
such  covenant. 

(i)  To  make  such  covenants  and  do  any 
and  all  such  acts  and  things  as  may  be 
necessary  or  convenient  or  desirable  in  order 
to  secure  such  bonds  or  to  make  such  bonds 
more  marketable,  notwithstanding  that  such 
covenants,  acts  or  things  may  not  be  enum- 
erated or  expressly  authorized  herein,  it 
being  intended  to  grant  unto  the  authority 
power  to  do  all  things  in  the  issuance  of 
such  bonds  and  in  providing  for  their  se- 
curity that  may  not  be  inconsistent  with  the 
constitution  of  Montana. 


Section  32-1908.  FIXING  OF  TOLL 
CHARGES  —  EXPIRATION  OF  TOLL 
CHARGES.  The  authority  is  hereby  em- 
powered to  fix  the  rates  of  toll  and  other 
charges  for  all  toll  bridges  built  under  the 
terms  of  this  act,  and  from  time  to  time  to 
change  such  rates  of  toll  and  other  charges. 
Such  tolls  and  charges  shall  at  all  times  be 
?al  fixed  at  rates  to  yield  annual  revenue  equal 
tic  to  annual  operating  and  maintenance  ex- 
penses and  to  redeem  and  pay  the  principal 
and  interest  of  all  bonds  as  they  severally 
become  due  and  to  create  such  reserves  as 
the  authority  shall  deem  necessary;  and 
such  tolls  and  revenues  shall  constitute  a 
trust  fund  for  the  security  and  payment  of 
such  bonds  and  shall  not  be  pledged  for  any 
other  purpose  as  long  as  such  bonds  or  any 
of  them  are  outstanding  and  unpaid.  When- 
ever the  toll  bridge  revenue  bonds  issued  for 
the  purpose  of  paying  the  cost  of  any  toll 
bridge  shall  have  been  retired  and  the  cost 
of  construction  of  such  toll  bridge  shall 
thereby  have  been  repaid  in  full,  such  bridge 
thereafter  shall  be  maintained  and  operated 
by  the  state  highway  commission  as  a  free 
bridge. 


( e )  Vest  in  a  trustee  or  trustees  the  right 
to  enforce  any  covenant  made  to  secure  or 
to  pay  toll  bridge  bonds,  provide  for  their 
powers  and  duties,  limit  their  liabilities,  and 
provide  the  terms  and  conditions  upon 
which  the  trustee  or  trustees  or  the  holders 
or  any  proportion  of  them  may  enforce  any 
such  covenant. 

( 2 )  The  authority  may  make  such  cove- 
nants and  do  any  and  all  acts  and  things 
necessary  or  convenient  or  desirable  in  order 
to  secure  toll  bridge  bonds  or  to  make  them 
more  marketable,  notwithstanding  that  such 
covenants,  acts  or  things  may  not  be  enum- 
erated or  expressly  authorized.  The  legis- 
lative assembly  intends  to  grant  to  the  au- 
thority power  to  do  all  things  in  the  issu- 
ance of  toll  bridge  bonds  and  in  providing 
for  their  security  that  may  not  be  incon- 
sistent with  the  constitution. 

Section  4-410.  TOLL  CHARGES— FIXING 
—EXPIRATION.  (1)  The  authority  may 
fix  and  change  rates  of  toll  and  other  charges 
for  all  toll  bridges  built  under  the  provisions 
of  this  part.  The  rates  and  charges  shall  at 
all  times  be  fixed  at  rates  which  will  yield 
sufficient  annual  revenue  to  pay  annual 
operating  and  maintenance  expenses,  to  re- 
deem and  pay  the  principal  of  and  interest 
on  all  bonds  as  they  severally  come  due,  and 
to  create  such  reserves  as  the  authority  shall 
deem  necessary. 

( 2 )  All  tolls  and  other  revenue  shall  con- 
stitute a  trust  fund  for  the  security  and 
payment  of  toll  bridge  bonds.  They  shall 
not  be  pledged  for  any  other  purpose  as 
long  as  any  of  the  bonds  are  outstanding 
and  unpaid. 


The  study  proposal  rewrites  and  reorgan- 
izes the  existing  law,  omitting  a  portion 
which  appears  in  the  concluding  section  of 
this  part. 
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Section  32-1913.  RECORDS  —  ANNUAL 
STATEMENT  —  TRANSFER  OF  PRO- 
CEEDS FROM  REVENUE  FUND  TO 
SINKING  FUND.  The  state  highway  en- 
gineer shall  keep  full  and  complete  accounts 
relating  to  each  toll  bridge  constructed  here- 
under, and  shall  annually  cause  to  be  pre- 
pared and  filed  in  the  office  of  the  secretary 
of  state  a  balance  sheet  and  income  and 
profit  and  loss  statement  showing  the  fi- 
nancial condtion  of  each  toll  bridge.  All 
books,  records  and  papers  pertaining  to  any 
toll  bridge  shall  at  all  reasonable  times  be 
open  to  the  inspection  of  any  citizen  of  the 
state. 

The  moneys  remaining  in  each  separate  toll 
bridge  revenue  fund  after  providing  the 
amount  required  for  interest  and  redemp- 
tion of  bonds  as  hereinbefore  provided,  shall 
be  held  and  applied  in  accordance  with  the 
proceedings  relating  to  the  authorization  of 
such  bonds. 

The  authority  shall  make  and  adopt  rules 
and  regulations  regarding  the  collection  of 
tolls  and  the  deposit  thereof  to  the  credit  of 
the  appropriate  toll  bridge  revenue  fund, 
and  the  transfer  therefrom  to  the  appro- 
priate toll  bridge  sinking  fund  of  moneys 
for  the  payment  and  redemption  of  bonds 
as  they  severally  mature. 

Section  32-1912.  STATE  HIGHWAY  EN- 
GINEER, DUTIES  —  REVENUE  FUND. 
The  state  highway  engineer  shall  have  full 
charge  of  the  construction  of  all  toll  bridges 
that  may  be  authorized  by  the  Montana  toll 
bridge  authority,  and  shall  have  full  charge 
of  the  operation  and  maintenance  thereof, 
and,  under  the  supervision  of  said  authority 
and  subject  to  its  rules  and  regulations  said 
state  highway  engineer  shall  have  charge  of 
the  collection  of  all  tolls,  which  tolls  shall 
be  deposited  to  the  credit  of  the  respective 
toll  bridge  revenue  fund  designated  by  the 
authority. 


Study  Proposal 

Section  4-411.  REVENUE  FUND  —  SINK- 
ING FUND.  ( 1 )  The  authority  shall  adopt 
rules  and  regulations  for  the  collection  of 
tolls  and  the  deposit  thereof  to  the  credit  of 
the  appropriate  toll  bridge  revenue  fund, 
and  for  the  transfer  therefrom  to  the  appro- 
priate sinking  fund  of  money  for  the  pay- 
ment and  redemption  of  bonds  as  they  sev- 
erally mature. 

(2)  The  money  remaining  in  each  sep- 
arate toll  bridge  revenue  fund  after  pro- 
viding the  amount  required  for  interest  and 
redemption  of  bonds  shall  be  held  and  ap- 
plied in  accordance  with  the  proceedings 
relating  to  the  authorization  of  the  bonds. 


Comment 

The  study  proposal  is  a  portion  of  the  exis 
ing  law. 


Section  4-412.  CONSTRUCTION.  Whenever 
funds  are  available  for  the  construction  of 
any  toll  bridge,  the  commission  shall  let 
contracts  by  competitive  bidding,  after  such 
notice  and  upon  such  terms  as  it  shall  pre- 
scribe. 

Section  4-413.  STATE  HIGHWAY  ENGI- 
NEER— DUTIES.  The  engineer  shall  have 
full  charge  of  the  construction,  operation, 
and  maintenance  of  all  toll  bridges  author- 
ized by  the  authority.  Under  the  supervision 
of  the  authority,  and  subject  to  its  rules 
and  regulations,  the  engineer  shall  have 
charge  of  the  collection  of  all  tolls. 


This  is  a  portion  of  the  existing  law  whi 
is  unrelated  to  other  parts  of  the  section 


This  is  the  remainder  of  section  32-1912 
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Whenever  funds  are  available  for  the  con- 
struction of  any  toll  bridge  hereunder,  the 
state  highway  engineer  shall  proceed  with 
the  construction  thereof,  but  all  contracts 
for  such  construction  shall  be  let  by  the 
state  highway  commission  by  competitive 
bidding,  after  such  notice  and  upon  such 
terms  as  it  shall  prescribe  by  its  rules  and 
regulations. 


Section  32-1915.  LIMITATIONS  ON 
BUILDING  BRIDGES  NEAR  TOLL 
BRIDGE.  So  long  as  any  of  the  bonds 
issued  hereunder  for  the  construction  of  any 
toll  bridge  are  outstanding  and  unpaid,  there 
shall  not  be  erected,  constructed  or  main- 
tained any  other  bridge  for  public  use  over 
or  across  the  stream  upon  which  such  toll 
bridge  is  located  within  a  distance  of  twenty 
(20)  miles  from  either  side  of  such  toll 
bridge,  excepting  bridges  actually  in  exis- 
tence and  being  used  at  the  time  of  the 
issuance  of  such  bonds. 


Study  Proposal 

Section  4-414.  ANNUAL  STATEMENT  — 
RECORDS.  (1)  The  engineer  shall  keep 
full  and  complete  accounts  for  each  toll 
bridge  constructed.  Each  year  he  shall  cause 
to  be  prepared  and  filed  in  the  office  of  the 
secretary  of  state  a  balance  sheet  and  in- 
come and  profit  and  loss  statement  showing 
the  financial  condition  of  each  toll  bridge. 

(2)  All  books,  records,  and  papers  re- 
lating to  toll  bridges  shall  at  all  reasonable 
times  be  open  to  the  inspection  of  any  citizen 
of  the  state. 

Section  4-415.  LIMITATIONS  ON  BUILD- 
ING BRIDGES  NEAR  TOLL  BRIDGES. 
So  long  as  any  of  the  bonds  issued  for  the 
construction  of  any  toll  bridge  are  outstand- 
ing and  unpaid,  there  shall  not  be  erected, 
constructed,  or  maintained  any  other  bridge 
for  public  use  over  or  across  the  stream 
upon  which  the  toll  bridge  is  located  within 
a  distance  of  twenty  (20)  miles  on  either 
side  of  the  toll  bridge.  This  prohibition  does 
not  apply  to  bridges  in  existence  and  being 
used  at  the  time  of  the  issuance  of  such 
bonds. 

Section  4-416.  PAYMENT  OE  BONDS  — 
FREE  BRIDGE.  When  the  bonds  issued 
for  the  purpose  of  paying  the  cost  of  any 
toll  bridge  are  retired,  the  cost  of  construc- 
tion having  thereby  been  repaid  in  full,  the 
bridge  shall  thereafter  be  maintained  and 
operated  by  the  commission  as  a  free  bridge. 
The  expense  of  any  surveys  and  reports  paid 
from  the  funds  of  the  commission  shall  then 
be  deemed  fully  repaid. 


Comment 

The  balance  of  section  32-1913,  rewritten 
and  reorganized. 


The  existing  law  is  rewritten. 


The  study  proposal  joins  portions  of  sections 
32-1908  and  32-1902  which  are  related. 
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INTRODUCTION 


It  is  an  ironic — and  apt — commentary  on  the  condition  of  Montana's 
highway  laws  that  the  longest  chapter  should  be  devoted  to  the 
responsibilities  of  the  counties.  No  other  single  fact  so  well  demon- 
strates the  anachronistic  state  of  much  of  the  law.  It  was  passed 
when  neighbors  got  together  to  lay  out  wagon  roads  along  section 
lines.  Today,  Montana  needs  something  more. 

Nevertheless,  the  proposals  contained  in  this  chapter  do  not  set  out 
to  revolutionize  county  administration  of  highways.  As  in  Chapter 
4,  so  here:  The  main  endeavor  is  to  bring  order  and  clarity  to  this 
area  of  the  law.  More  often  than  not — especially  in  Part  4 — the  com- 
ment appended  to  a  proposal  is  that  it  rewrites  and  reorganizes  but 
does  not  alter  substance. 

The  reader's  approach  to  this  chapter,  then,  ought  to  be  one  of 
expectation  of  revision,  rewriting,  much  reorganization,  and  clarifi- 
cation. It  is  made  clear,  for  example,  in  accordance  with  the  proposals 
contained  in  Chapter  2,  that  the  board  of  county  commissioners  is 


responsible  for  county  roads.  It  is  made  clear,  too,  that  the  board  hi 
no  power  to  establish  such  roads  without  a  proper  petition. 

Part  3(b)  contains  a  proposal  for  the  creation  of  the  office  of  court 
road  superintendent.  From  magazines  ("Better  Roads,"  March,  19ft 
to  research  reports  (Moving  Ahead  on  Montana's  Highways),  cot 

mentators  have  emphasized  that  the  existing  law  placing  respom 
bilities  on  the  county  surveyor  and  road  supervisors  is  antiquate 
The  Part  is  so  constructed,  however,  that  it  may  be  included! 
excluded  without  effect  on  the  balance  of  this  report. 

This  report  does  not  include  recommendations  for  constitution 
amendments,  for  obvious  reasons.  It  is  clear,  however,  that  Artie 
XIII,  Section  5,  of  the  Montana  Constitution,  should  be  repealed. I 
Moving  Ahead  puts  it:  The  limitation  of  $10,000  for  a  single  purpo 
without  voter  approval  "stems  from  conditions  existing  many  yea 
ago,  long  before  motor  vehicles  became  essential  to  the  econom 
and  it  is  unrealistic  today.  Many  types  of  modern  road  building  ai 
maintenance  equipment  cost  more  than  $10,000  per  unit." 


Chapter  5. 
COUNTY  ADMINISTRATION 


PART  1. 
BOARD  OF  COUNTY  COMMISSIONERS  RESPONSIBILITY  FOR  COUNTY  ROADS 


Existing  Law 

Section  16-1004.  HIGHWAYS,  FERRIES 
AND  BRIDGES.  The  board  of  county  com- 
missioners has  jurisdiction  and  power  under 
such  limitations  and  restrictions  as  are  pre- 
scribed by  law: 

To  lay  out,  maintain,  control  and  manage 
public  highways,  ferries  and  bridges,  within 
the  county,  and  levy  such  tax  therefor  as 
required  by  law;  provided,  however,  that 
they  may  in  the  exercise  of  a  sound  dis- 
cretion, jointly  with  other  counties,  lay  out, 
maintain,  control,  manage  and  improve 
public  highways,  ferries  and  bridges  in  ad- 
jacent counties,  wholly  or  in  such  part  as 
may  be  agreed  upon  between  the  boards  of 
county  commissioners  of  the  counties  con- 
cerned, and  levy  taxes  therefor  as  provided 
by  law;  and  where  joint  highway  or  bridge 
construction  projects  are  contemplated  or 
necessary  and  the  cooperation  of  another 
county,  or  other  counties,  or  the  state  or 
federal  government,  or  either  or  both,  is 
desired  for  the  construction  of  such  projects 
they  may  enter  into  agreement  for  adjusted 
annual  contributions  over  not  to  exceed  six 
years,  toward  the  cost  of  such  projects,  and 
they  shall  be  authorized  to  place  the  same 
in  their  budget  and  levy  taxes  therefor  as 
according  to  law. 

Section  32-302.  POWERS  AND  DUTIES 
X*  C0UNTY  COMMISSIONERS  RE- 
SPECTING HIGHWAYS.  The  boards  of 
county  commissioners  of  the  several  coun- 
ties of  the  state  have  general  supervision 
over  the  highways  within  their  respective 
counties. 


Study  Proposal 

Section  16-1004.  ROADS,  FERRIES,  AND 
BRIDGES.  Under  such  limitations  and  re- 
strictions as  are  prescribed  by  law,  the  board 
of  county  commissioners  may: 

( 1 )  Lay  out,  maintain,  control,  and 
manage  county  roads,  ferries,  and  bridges 
within  the  county. 

(2)  Levy  taxes  therefor  as  provided  by 
law. 

(3)  In  the  exercise  of  sound  discretion, 
jointly  with  other  counties,  lay  out,  main- 
tain, control,  manage  and  improve  county 
roads,  ferries,  and  bridges  in  adjacent  coun- 
ties, wholly  or  in  such  part  as  may  be  agreed 
upon  between  the  boards  of  the  counties 
concerned. 

(4)  Levy  taxes  therefor  as  provided  by 
law. 

(5)  Enter  into  agreements  for  adjusted 
annual  contributions  over  not  more  than 
six  ( 6 )  years  toward  the  cost  of  joint  high- 
way or  bridge  construction  projects  entered 
into  in  cooperation  with  other  counties,  or 
the  state,  or  the  United  States. 

(6)  Place  such  a  project  in  the  budget 
and  levy  taxes  therefor  as  provided  by  law. 

Section  5-101.  POWERS  AND  DUTIES  OF 
COUNTY  COMMISSIONERS  RESPECT- 
ING COUNTY  ROADS.  ( 1 )  Each  board  of 
county  commissioners  shall  have  general 
supervision  over  the  county  roads  within 
the  county.  The  board  may,  in  its  discretion, 
divide  the  county  into  suitable  road  dis- 
tricts, and  place  each  district  in  charge  of  a 
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Comment 

This  section  should  not  be  included  in  the 
Highway  Code.  However,  if  the  changes  sug- 
gested in  the  following  proposals  are 
adopted,  section  16-1004  must  be  amended 
as  indicated  in  the  study  proposal. 


This  is  the  first  of  a  series  of  study  pro- 
posals which  rewrites  and  reorganizes  the 
lengthy  and  badly  organized  existing  law, 
section  32-302.  In  addition,  there  are 
changes  in  substance.  Each  change  takes 
account  of  decisions  of  the  Supreme  Court 
and  opinions  of  the  attorney  general.  Sub- 
sections   (2)   and    (3)   make  clear  that  the 


Existing  Law 

1.  They  may,  in  their  discretion,  keep 
the  county  divided  into  suitable  road  dis- 
tricts, place  each  of  such  road  districts  in 
charge  of  a  competent  road  supervisor,  and 
order  and  direct  each  of  such  supervisors 
concerning  the  work  to  be  done  upon  the 
public  highway  in  his  district. 

2.  They  may,  in  their  discretion,  pro- 
vide and  order  the  county  surveyor,  or  if 
the  county  surveyor  is  incompetent,  some 
other  competent  surveyor  designated  by  the 
board,  to  prepare  suitable  plat  books  and 
have  recorded  therein  with  the  county  clerk 
a  full  description  of  every  public  highway 
within  the  county,  showing  each  course  by 
bearing  and  distance,  with  a  full  and  com- 
plete map  thereof,  together  with  a  record 
of  all  other  proceedings  with  reference  to 
the  same. 

3.  They  must  cause  to  be  surveyed, 
viewed,  laid  out,  recorded,  opened,  worked, 
and  maintained  such  highways  as  are  neces- 
sary for  public  convenience  as  in  this  act 
provided,  and  cause  to  be  erected  and  main- 
tained thereon  guideposts,  as  provided  in 
this  act. 

4.  They  must  abolish  or  abandon  in  the 
manner  provided  in  this  act  such  public 
highways  as  are  not  necessary  for  the  public 
convenience. 

5.  They  must  contract,  agree  for,  pur- 
chase, or  otherwise  lawfully  acquire  the 
right  of  way  over  private  property  for  the 
use  of  public  highways,  and  for  that  purpose 
institute,  when  necessary,  proceeding  under 
sections  93-9901  to  93-9926,  paying  for  such 
right  of  way  from  the  general  road  fund 
of  the  county;  provided,  however,  where 
roads  or  trails  are  or  will  be  dedicated  to 
public  use  as  a  highway  they  may  construct 
and  maintain  thereon  substantially  con- 
structed cattle  guards,  appurtenances,  and 
gates  adjacent  thereto. 

6.  They  may,  in  their  discretion,  but 
subject  to  the  limitation  and  provisions  in 
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competent  road  supervisor.  The  board  shall 
order  and  direct  each  supervisor  in  the 
work  to  be  done  in  his  district.  If  the  board 
does  not  divide  the  county  into  districts, 
the  county  itself  shall  constitute  one  road 
district. 

(2)  Each  board  shall  cause  to  be  sur- 
veyed, viewed,  laid  out,  recorded,  opened, 
worked,  and  maintained  such  county  roads 
as  are  petitioned  for  by  freeholders.  Guide- 
posts  shall  be  erected. 

(3)  Each  board  shall  discontinue  or 
abandon  county  roads  when  freeholders 
properly  petition  therefor. 

(4)  Each  board  may,  in  its  discretion, 
cause  to  be  done  whatever  may  be  necessary 
for  the  best  interest  of  the  county  roads  and 
the  road  districts. 

(5)  Each  board  shall  make  such  reports 
relating  to  roads  under  its  supervision  as 
may  be  requested  by  the  commission. 

Section  5-102.  SAME— RIGHT  OF  WAY- 
CONTRACTS— CONTROL  OF  TRAFFIC. 
(1)  Each  board  shall  contract,  agree  for, 
purchase,  or  otherwise  lawfully  acquire 
right  of  way  for  county  roads  over  private 
property.  It  may  institute  proceedings  under 
sections  93-9901  -  93-9926,  paying  for  such 
right  of  way  from  the  county  road  fund. 
Cattle  guards,  appurtenances,  and  gates 
may  be  constructed  and  maintained  adjacent 
to  county  roads. 

(2)  Subject  to  the  limitations  and  re- 
strictions provided  in  the  Codes  for  the 
letting  of  contracts,  each  board  may  let  by 
contract  the  construction,  maintenance  and 
improvement  of  county  roads,  and  the  con- 
struction, maintenance,  or  repair  of  bridges 
when  the  amount  of  work  to  be  done  ex- 
ceeds the  sum  of  one  thousand  dollars 
($1,000). 

(3)  Subject  to  the  limitations  and  re- 
strictions provided  in  the  constitution  and 
Codes,   each  board  may  issue  bonds  upon 
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commissioners  have  no  power,  without 
proper  petition,  to  establish  or  abando 
county  roads.  The  change  in  terminolog 
from  "highways,"  "public  highways,"  "mai 
highways,"  or  "common  highways"  t 
"county  roads"  accords  with  reality  an 
with  changes  recorded  in  the  chapter  o 
"Highway  Classification." 


Other  portions  of  the  existing  law  are  i 
eluded  in  this  proposal,  which  substitut 
"county  roads"  for  other  designations, 
decision  of  the  Supreme  Court  holds  ti- 
the board  may  not  exercise  the  power 
eminent  domain  unless  the  road  haa  be 
petitioned  for  by  freeholders.  There  seei 
no  need  for  including  that  limitation  in  t 
proposal,  because  the  preceding  secti 
makes  clear  that  only  such  roads  may 
opened  by  the  board. 


Existing  Law 

the  constitution  and  codes  provided,  issue 
bonds  upon  the  faith  and  credit  of  the  county 
for  the  construction  or  improvements  of 
main  highways,  state  highways,  and  bridges. 

7.  They  may,  in  their  discretion,  but 
subject  to  the  limitation  and  restriction  pro- 
vided in  the  codes  for  the  letting  of  public 
contracts,  let  out  by  contract  the  construc- 
tion, maintenance,  and  improvement  of  the 
public  highways,  and  the  construction, 
maintenance,  or  repairs  of  bridges  when  the 
amount  of  work  to  be  done  exceeds  the  sum 
of  one  thousand  ($1,000.00)  dollars. 

8.  They  may,  in  their  discretion,  cause 
to  be  done  whatever  may  be  necessary  for 
the  best  interests  of  the  roads  and  road  dis- 
tricts of  their  several  counties. 

9.  They  may  limit  or  forbid  temporarily, 
any  traffic  or  class  of  traffic,  on  the  public 
highways  or  any  part  thereof,  when  in  their 
discretion  it  is  necessary  that  traffic  be  so 
restricted  in  order  to  preserve  or  repair  such 
highways. 

10.  They  must  make  such  reports,  re- 
lating to  the  state  roads  under  their  super- 
vision, to  the  state  highway  commission  as 
may  be  requested  by  said  commission. 

11.  They  may,  in  their  discretion,  em- 
ploy a  competent  road  builder,  who  shall  be 
paid  for  his  services  as  such  not  to  exceed 
twelve  ($12.00)  dollars  per  day  and  in  pro- 
portion for  parts  of  days,  and  his  actual 
expenses,  who  shall  serve  during  the  pleas- 
ure of  the  board,  whose  duty  it  shall  be, 
under  the  direction  and  control  of  said 
board,  to  prescribe  the  times  and  places, 
when  and  where,  all  work  shall  be  done  on 
the  roads  of  the  county,  report  any  delin- 
quency or  inefficiency  of  any  road  overseer, 
or  any  other  person  employed  upon  any 
such  road,  to  the  board  of  county  commis- 
sioners, and  perform  such  other  duties  as 
may  be  prescribed  by  said  board.  Provided, 
that  in  counties  where  the  surveyor  is  not 
Paid  an  annual  salary,  he  may  by  agreement 
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the  faith  and  credit  of  the  county  for  the 
construction  or  improvement  of  county 
roads,  state  highways,  and  bridges. 

(4)  Each  board  may,  in  its  discretion, 
limit  or  forbid,  temporarily,  any  traffic  or 
class  of  traffic  on  the  county  roads  or  any 
part  thereof,  when  it  is  necessary  in  order 
to  preserve  or  repair  such  roads. 

Section  5-103.  SAME  —  SURVEYOR  — 
EMPLOYEES.  ( 1 )  Each  board  may,  in  its 
discretion,  order  the  county  surveyor,  or 
some  other  surveyor  if  the  county  surveyor 
is  incompetent,  to  prepare  suitable  plat 
books.  Each  board  shall  have  recorded  there- 
in with  the  county  clerk  a  full  description 
of  each  county  road,  showing  each  course 
by  bearing  and  distance,  a  full  and  complete 
map  thereof,  and  a  record  of  all  proceedings 
with  reference  thereto. 

(2)  Each  board  may,  in  its  discretion, 
employ  a  competent  road  supervisor,  who 
shall  serve  during  the  pleasure  of  the  board. 
Under  the  direction  and  control  of  the 
board,  he  shall: 

(a)  Prescribe  the  times  and  places  for 
all  work  to  be  done  on  the  county  roads. 

(b)  Report  any  delinquency  or  ineffi- 
ciency of  any  person  employed  on  any  road. 

(c)  Perform  such  other  duties  as  may 
be  prescribed  by  the  board. 

(3)  In  any  county  in  which  the  county 
surveyor  is  not  paid  an  annual  salary,  he 
may  by  agreement  be  employed  by  the 
board  to  perform  the  services  of  road  super- 
visor. He  shall  not  be  paid  for  any  duty 
otherwise  required  by  law  to  be  performed 
by  him  as  county  surveyor. 

( a )  Nothing  in  this  section  shall  be  con- 
strued to  alter  or  repeal  the  provisions  of 
sections  5-308  and  5-309  of  this  chapter. 

(4)  Each  board  may  appoint  a  county 
road   superintendent.    He   shall   have   such 
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Comment 


This  proposal  embodies  still  another  portion 
of  section  32-302.  In  addition,  it  alters  all 
references  so  that  they  read  "county  roads." 
N.B. — Subsection  (4)  is  new.  It  provides 
power  for  the  board  to  appoint  a  county 
road  superintendent  in  order  to  effectuate 
the  proposal  contained  in  part  3(b).  Sub- 
section (4)  may  be  deleted  from  the  section 
without  any  harm,  if  it  is  determined  not 
to  provide  for  the  superintendent.  If  it  is 
included,  the  label  (b)  must  be  removed  fol- 
lowing the  words  "Part  3."  In  addition,  if  it 
is  decided  to  require  counties  to  appoint  road 
superintendents,  subsections  (2)  and  (3)  of 
the  study  proposal  must  be  deleted. 


Existing  Law 


Study  Proposal 


Comment 


be  employed  by  the  county  commissioners 
to  perform  the  services  of  road  builder  and 
such  county  surveyor  shall  be  paid  for  such 
services  as  above  provided.  Provided,  that 
no  county  surveyor  shall  be  paid  hereunder 
for  any  duty  otherwise  required  by  law  to 
be  performed  by  him  as  county  surveyor. 
Provided,  however,  that  nothing  in  this  act 
shall  be  construed  to  alter  or  repeal  the 
provisions  of  sections  32-303  and  32-304. 

12.  The  county  commissioners  of  any 
county  may,  in  their  discretion,  whenever 
highway  construction  work  is  to  be  financed 
in  whole  or  in  part  by  federal  funds,  and 
the  secretary  of  commerce  of  the  United 
States  of  America  shall  affirmatively  find 
that  under  the  circumstances  relating  to  a 
given  project  some  other  method  than  com- 
petitive bidding  is  in  the  public  interest, 
may  in  the  construction  of  farm  to  market 
roads,  also  designated  as  secondary  and 
feeder  roads,  enter  into  and  contract  jointly 
or  independently  with  either  the  Montana 
state  highway  commission,  the  United  States 
bureau  of  public  roads,  or  any  other  federal 
agency  heretofore  established  or  which  may 
be  hereafter  established,  to  acquire  rights  of 
way,  survey,  construct,  and  do  any  other 
thing  essential  and  practical  in  securing 
such  roads  by  force  account,  unit  price  or 
otherwise  as  may  be  agreed  upon  by  said 
state  highway  commission  and  said  board  of 
county  commissioners. 

13.  The  county  commissioners  of  any 
county  may  appoint  a  road  foreman  or 
supervisor  who,  subject  to  the  direction  and 
control  of  the  commissioners,  will  prescribe 
the  times  and  places,  when  and  where,  all 
work  shall  be  done  on  the  county  roads.  The 
foreman  or  supervisor  shall  report  any  de- 
linquency or  inefficiency  of  road  employees 
to  the  commissioners  for  their  action.  The 
commissioners  may  authorize  the  road  fore- 
man or  supervisor  to  hire  and  discharge 
road  employees. 


duties,  powers,  and  responsibilities  as  are 
set  forth  in  part  3(b)  of  this  chapter. 

Section  5-104.  SAME— CONTRACTS  WITH 
STATE  OR  FEDERAL  AGENCY.  When- 
ever construction  of  farm  to  market,  sec- 
ondary, or  feeder  roads  is  to  be  financed 
in  whole  or  in  part  by  federal  funds,  and 
the  United  States  secretary  of  commerce 
shall  affirmatively  find  that  some  method 
other  than  competitive  bidding  is  in  the 
public  interest,  each  board  may: 

( 1 )  Enter  into  and  contract  jointly  or 
independently  with  either  the  commission, 
the  bureau  of  public  roads,  or  any  other 
federal  agency  to: 

(a)  Acquire  rights  of  way. 

(b)  Survey  and  construct  such  roads. 

(c)  Do  any  other  thing  essential  and 
practical  in  securing  such  roads  by  force 
account,  unit  price,  or  otherwise. 


The  study  proposal  reorganizes  the  ei 
tremely  complex  subsection  12  of  the  exist 
ing  law.  The  reorganization  is  somewhi 
awkward  but  it  cannot  be  misunderstood. 
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Existing  Law 


Study  Proposal 


Comment 


Section  32-314.  INSPECTION  OF  HIGH- 
WAYS AND  CONSTRUCTION  WORK  — 
COMPENSATION.  The  board  of  county 
commissioners  may  direct  the  county  sur- 
veyor or  some  member  or  members  of  said 
board,  to  inspect  the  condition  of  any  high- 
way or  highways  or  proposed  highway  or 
any  work,  contract  or  otherwise,  under  the 
direction,  supervision  or  control  of  the 
county  officials,  being  done  or  completed  on 
any  highway  or  bridge  in  the  county  during 
the  progress  of  the  work  or  before  any 
work  is  commenced,  or  after  completion  and 
before  payment  therefor,  and  such  person 
or  persons  making  such  inspection  shall  re- 
ceive for  making  such  inspection  when  so 
directed  the  sum  of  fifteen  dollars  ($15.00) 
per  day  and  actual  expense,  which  shall  be 
audited  and  allowed  in  the  same  manner  as 
other  claims  against  the  county. 

Section  32-316.  MINUTE  ENTRY  OF  IN- 
SPECTION. The  county  surveyor,  or  such 
member  or  members  of  said  board,  when 
they  act  jointly,  if  there  be  no  prior  board 
order  so  directing,  must,  at  the  next  regular 
meeting  of  the  board,  make  proper  entries 
of  such  inspection. 

Section  32-305.  PURCHASE  OF  MACHIN- 
ERY AND  MATERIALS.  The  board  of 
county  commissioners  may  also,  in  their 
discretion,  out  of  the  general  road  fund  of 
the  county,  purchase  and  operate  grading 
and  other  machinery  that  they  may  deem 
necessary  or  desirable  for  the  improvement 
of  the  public  highways  in  the  county,  and 
may  also  acquire,  out  of  the  same  fund,  by 
purchase,  condemnation,  lease,  or  gift,  de- 
posits or  quarries  of  suitable  road-building 
material;  and  any  crushed  rock  or  gravel, 
not  directly  used  or  needed  by  such  county 
m  the  construction,  repair,  or  maintenance 
of  its  roads,  may  be  sold  at  not  less  than 
actual  cost  of  production  to  any  person,  firm, 
or  corporation  desiring  to  use  the  same  upon 
any  public  street  or  highway  within  the 
cPu1"ty'  and  the  proceeds  of  any  such  sale 
snail  be  paid  into  the  general  road  fund. 


Section  5-105.  INSPECTION  OF  ROADS 
AND  CONSTRUCTION  WORK— COMPEN- 
SATION. (1)  The  board  may  direct  the 
county  surveyor  or  some  member  or  mem- 
bers of  the  board  to  inspect  the  condition 
of  any  road.  It  may  direct  such  persons  to 
inspect  any  work,  being  done  under  contract 
or  otherwise,  which  is  under  the  direction, 
supervision,  or  control  of  the  board.  Such 
inspections  may  be  made  before  any  work 
is  commenced,  during  its  progress,  or  after 
completion  and  before  payment. 

(2)  The  person  or  persons  making  such 
inspections  shall  receive  the  sum  of  fifteen 
dollars  ($15)  per  day  and  actual  expenses. 
The  claims  shall  be  audited  and  allowed  in 
the  same  manner  as  other  claims  against 
the  county. 

(3)  Proper  minute  entries  of  such  in- 
spections must  be  made  by  the  surveyor  or 
board  member  or  members  at  the  next  regu- 
lar meeting  of  the  board. 


The  alterations  in  the  two  sections  of  exist- 
ing law  take  account  of  Supreme  Court 
decisions  and  an  attorney  general's  opinion. 


Section  5-106.  SAME  —  PURCHASE  OF 
MACHINERY  AND  MATERIALS.  (l)Out 
of  the  county  road  fund,  each  board  may: 

(a)  Purchase  and  operate  grading  and 
other  machinery  necessary  or  desirable  for 
the  improvements  of  the  county  roads. 

(b)  Acquire  deposits  or  quarries  of 
suitable  road-building  material  by  purchase, 
condemnation,  or  lease. 

( 2 )  Each  board  may  also  acquire  such 
road-building  material  by  gift. 

(3)  Any  crushed  rock  or  gravel  not  di- 
rectly used  or  needed  by  the  county  in  the 
construction,  repair,  or  maintenance  of  its 
roads,  may  be  sold  by  the  board  at  not  less 
than  actual  cost  of  production  to  any  person, 
firm,  or  corporation  desiring  to  use  it  upon 
any  public  street  or  highway  in  the  county. 
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Reorganization    and    rewriting   of    existing 
law. 


Existing  Law 

Section  16-1005.  CITIES  MAY  USE 
COUNTY  ROAD  EQUIPMENT  —  WHEN. 
The  board  of  county  commissioners  of  any 
county  may,  in  their  discretion,  authorize 
and  permit  the  use  of  any  county  highway 
or  road  machinery  or  equipment,  when  not 
in  use  in  any  rural  district,  in  connection 
with  the  construction,  repair  and  main- 
tenance of  streets,  avenues  and  alleys  with- 
in any  incorporated  city  or  town  of  four 
thousand  population  or  less  located  in  such 
county. 

Section  32-106.  WIDTH  OF  WAY  OR 
ROAD.  The  width  of  all  public  highways, 
except  bridges,  alleys,  lanes,  must  be  sixty 
feet  unless  a  greater  or  less  width  is  ordered 
by  the  board  of  county  commissioners  on 
petition  of  the  person  interested.  The  width 
of  all  private  highway  and  byroads,  except 
bridges,  must  be  at  least  twenty  feet. 
Nothing  in  this  act  must  be  construed  as  to 
increase  or  diminish  the  width  of  either 
kind  of  a  highway  already  established  or 
used  as  such. 


Section  32-415.  HIGHWAYS  TO  FOLLOW 
SUBDIVISION  OR  SECTION  LINES.  High- 
ways must  be  laid  out  and  opened  when 
practicable  upon  subdivision  or  section 
lines;  provided,  however,  that  this  section 
shall  not  be  construed  to  prevent  roads  be- 
ing laid  out  on  diagonal  lines  when  public 
purposes  shall  be  best  subserved  thereby. 

Section  16-1127.  AUTO  PASSES  EXCLUD- 
ING LIVESTOCK  MAY  BE  CON- 
STRUCTED ON  PUBLIC  ROADS  CON- 
NECTING WITH  FENCED  STATE  HIGH- 
WAY. Where  a  public  road  or  roads  con- 
nects with  a  state  highway,  which  state 
highway  is  fenced  on  both  sides,  the  county 
commissioners,  of  the  county  in  which  said 
roads  are  located,  may  cause  to  be  con- 
structed and  maintained  thereon  extensions 
of  the  fence  on  the  sides  of  the  state  highway 


Study  Proposal 

The  proceeds  of  any  such  sale  shall  be  paid 
into  the  county  road  fund. 

Section  5-107.  SAME  —  USE  OF  COUNTY 
ROAD  MACHINERY.  Each  board  may,  in 
its  discretion,  authorize  and  permit  the  use 
of  any  county  highway  or  road  machinery 
or  equipment,  when  not  in  use  in  any  dis- 
trict, in  connection  with  the  construction, 
repair  and  maintenance  of  streets,  avenues 
and  alleys  within  any  incorporated  city  or 
town  of  four  thousand  (4,000)  population  or 
less  located  in  the  county. 

Section  5-108.  WIDTH  OF  ROAD.  (1)  The 
width  of  all  county  roads,  except  bridges, 
alleys,  or  lanes,  must  be  sixty  (60)  feet 
unless  a  greater  or  smaller  width  is  ordered 
by  the  board  on  petition  of  an  interested 
person. 

(2)  The  width  of  all  private  highways 
and  byroads,  except  bridges,  must  be  at 
least  twenty  (20)  feet. 

(3)  Nothing  in  this  section  shall  be  con- 
strued as  increasing  or  decreasing  the  width 
of  either  kind  of  highway  or  road  already 
established  or  used  as  such. 

Section  5-109.  HIGHWAYS  TO  FOLLOW 
SUBDIVISION  OR  SECTION  LINES. 
County  roads  must  be  laid  out  and  opened 
when  practicable  upon  subdivision  or  sec- 
tion lines.  However,  when  public  purposes 
shall  be  best  served  thereby,  roads  may  be 
laid  out  on  diagonal  lines. 


Section  5-110.  AUTO  PASSES  EXCLUD- 
ING LIVESTOCK.  Where  a  county  road 
connects  with  a  state  or  federal  highway 
which  is  fenced  on  both  sides,  the  board 
may  construct  and  maintain  extensions  of 
the  fence  across  the  right  of  way  of  the 
intersecting  county  road.  The  board  shall 
construct  a  pass  which  will  permit  passage 
of  vehicles  but  will  prevent  loose  livestock 
from  passing  onto  the  state  or  federal  high- 
way. In  the  extensions  of  the  fence,  there 
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Comment 


The  study  proposal  incorporates,  among  f 
powers  of  the  board,  a  section  of  the  existtf 
law  which  now  exists  in  the  Title  on  cou;f 
ties.  Section  16-1005  ought  to  remain  wher 
it  is,  for  the  information  of  county  official3 
and  the  study  proposal  ought  to  be  enact;3 
because  of  its  relation  to  the  Highway  Cod" 


E 
This  matter  ought  properly  to  be  in  specif 
cations,  especially  in  view  of  its  exception; 
Too,  there  is  some  question  as  to  whetlt 
the  width  of  "private"  roads  can  be  ? 
controlled.  Finally,  the  federal  requiremen: 
which  loom  so  large  in  highway  matte* 
today  make  provisions  such  as  this  of  litH 
worth.  If  there  is  still  a  need  for  controllip 
the  width  of  county  roads  by  a  statute,  ttJ 
one  will  serve.  \ 

i 


The  general  tenor  of  the  comment  append^ 
to  the  preceding  section  applies  here. 


) 
i 

The  occasion  for  the  exercise  of  this  potf 
may  have  passed.  However,  if  the  proviso 
is  retained,  the  study  proposal  ought  to , 
passed,  in  order  to  make  sense  out  of  w^ 
is  a  most  confusing  statute.  i 

1 


Existing  Law 

and  across  the  intersecting  road  leaving  in 
such  fences  a  pass  across  which  must  be 
constructed  a  passage  which  will  permit  the 
passage  of  automobiles  and  trucks  but  shall 
prevent  and  exclude  loose  livestock  from 
drifting  upon  said  state  highway,  and  there 
shall  also  be  maintained  in  said  extensions 
a  gate  to  permit  the  passage  of  livestock, 
wagons  or  other  vehicles. 

Section  16-1128.  SAME— CONSTRUCTION 
ON  PUBLIC  OR  COUNTY  ROADS— PUR- 
POSE AND  INTENT  OF  ACT.  County 
commissioners  may  construct,  or  cause  to 
be  constructed  under  their  direction,  on 
public  or  county  roads,  passes  across  which 
such  roads  may  continue  and  which  shall 
be  so  constructed  that  automobiles  and 
trucks  may  cross  same  and  which  shall  be 
impassable  for  livestock.  Where  necessary 
gates  shall  also  be  maintained  as  provided 
in  section  16-1127;  provided,  that  it  is  the 
spirit  and  intent  of  the  statute,  that  the 
discretion  granted  to  boards  of  county  com- 
missioners under  this  act  shall  consider  pri- 
marily the  use  and  benefit  of  public  roads 
to  the  general  public,  provided  further,  that 
such  passes  may  be  removed  by  the  board 
of  county  commissioners,  when,  in  its  judg- 
ment, the  necessity  therefor  no  longer  exists. 

Section  32-310.  LIMIT  ON  AMOUNT  EX- 
PENDED IN  ROAD  DISTRICT.  The 
amount  of  expenditures  in  any  road  district 
for  labor  and  teams,  together  with  the  com- 
pensation to  be  paid  to  the  supervisor,  shall 
not  exceed  in  the  aggregate  the  sum  appor- 
tioned quarterly  by  the  board  of  county 
commissioners  to  such  road  district,  but  if 
such  sum  is  not  sufficient,  said  board  may 
appropriate  from  the  general  road  fund  any 
amount  which  may  be  necessary  in  their 
judgment  for  the  use  and  benefit  of  such 
district;  provided,  however,  that  the  full 
am°unt  of  all  road  taxes  collected  in  remote 
and  outlying  districts  shall  be  expended  an- 
nually by  the  county  commissioners  on  the 
roads  within  the  boundaries  of  said  districts. 


Study  Proposal 

shall  be  maintained  a  gate  to  permit  the 
passage  of  livestock  and  vehicles. 


Comment 


Section  5-111.  SAME  —  ON  COUNTY 
ROADS.  Each  board  may  construct  on 
county  roads  passes  which  shall  permit  the 
travel  of  vehicles  but  which  shall  prevent 
the  passage  of  loose  livestock.  Where  neces- 
sary, gates  shall  be  maintained  to  permit 
the  passage  of  livestock.  Such  passes  may 
be  removed  when,  in  the  judgment  of  the 
board,  the  need  therefor  no  longer  exists. 


Section  5-112.  LIMIT  ON  AMOUNT  EX- 
PENDED IN  ROAD  DISTRICT.  The  ex- 
penditures in  any  road  district  for  labor  and 
equipment,  together  with  the  compensation 
to  be  paid  to  the  supervisor,  shall  not  exceed 
the  sum  apportioned  quarterly  by  the  board 
to  that  district.  However,  if  that  sum  is  not 
sufficient,  the  board  may  appropriate  any 
amount  from  the  county  road  fund  necessary 
for  the  use  of  such  district.  The  full  amount 
of  all  road  taxes  collected  in  remote  districts 
shall  be  expended  annually  by  the  county 
commissioners  on  the  roads  within  such 
districts. 
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The  existing  law  is  rewritten. 


"Labor  and  teams"  is  altered  to  "labor  and 
equipment."  "In  the  aggregate"  is  deleted 
as  it  is  implied  in  "together."  One  sentence 
is  divided  into  three.  In  the  new  second 
sentence  there  is  a  major  alteration  in  at- 
tempting to  set  forth  discretion  in  the  board, 
but  not  to  be  redundant  as  in  the  old  section. 
"Remote"  is  used  as  sufficing  for  "remote 
and  outlying."  "Within  the  boundaries  of 
said  districts"  is  altered  to  "within  such 
districts." 


Existing  Law 

Section  16-1004.1.  RESEEDING  OF  RIGHT 
OF  WAY  AREAS.  Whenever  the  natural 
sod  cover  is  disturbed  on  right  of  way  areas 
for  construction  of  county  roadways,  irri- 
gation ditches,  drain  ditches  or  other  types 
of  construction  on  such  right  of  way,  it  shall 
be  the  duty  of  the  county  commissioners  to 
see  that  such  disturbed  areas  are  seeded  to 
an  adaptable  perennial  grass  or  combination 
of  perennial  grasses  and/or  legumes  when- 
ever they  believe  it  is  practical  to  do  so, 
using  seed  meeting  certified  standards.  Time 
and  method  of  seeding,  fertilizing  practices 
and  grass  species  shall  be  recommended  and 
specified  by  the  Montana  extension  service. 
Every  effort  will  be  made  to  establish  a  sod 
cover  on  the  newly  cut-over  area. 

Section  16-1719.  COUNTY  SUPERVISORS 
TO  CONTROL  WEEDS  AND  TO  EXTER- 
MINATE WEED  SEED  ON  PUBLIC  HIGH- 
WAYS AND  COUNTY  OWNED  LANDS  IN 
THE  DISTRICT.  It  shall  be  the  duty  of 
the  supervisors  to  control  noxious  weeds  on 
the  highways  and  county  owned  lands  with- 
in the  confines  of  the  district.  The  total  cost 
of  such  control  shall  be  paid  from  the 
"noxious  weed  fund."  Provided  that  the  cost 
of  controlling  such  weeds  growing  along 
the  right  of  way  of  a  state  or  federal  high- 
way shall  upon  the  presentation  by  the 
supervisors  of  a  verified  account  of  the 
expenses  incurred,  be  paid  from  the  state 
highway  fund. 

Section  32-1605.  COUNTY  COMMISSION- 
ERS TO  FURNISH  INFORMATION.  The 
county  commissioners  and  road  supervisors 
of  any  county,  and  all  other  officers  who 
now  have  or  may  hereafter  have  by  law 
the  care  and  supervision  of  the  public  high- 
ways and  bridges,  shall,  from  time  to  time, 
upon  the  written  request  of  the  state  high- 
way commission,  furnish  all  available  infor- 
mation in  connection  with  the  building  and 
maintenance  of  the  state  highways  and 
bridges  in  their  respective  districts  or  coun- 
ties. 
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Section  5-113.  RESEEDING  OF  RIGHT 
OF  WAY  AREAS.  (1)  Whenever  the  na- 
tural sod  cover  on  right  of  way  areas  is 
disturbed  by  construction  of  county  roads, 
irrigation  ditches,  drain  ditches,  or  other- 
wise, the  board  shall  require  that  such  dis- 
turbed areas  be  seeded  to  an  adaptable  per- 
ennial grass  or  combination  of  perennial 
grasses  and  legumes.  Every  effort  shall  be 
made  to  establish  a  sod  cover  on  the  dis- 
turbed area. 

(2)  All  seed  used  shall  meet  certified 
standards. 

(3)  Time  and  method  of  seeding,  ferti- 
lizing practices,  and  grass  species  shall  be 
those  recommended  by  the  Montana  exten- 
sion service. 

Section  5-114.  COUNTY  SUPERVISORS 
TO  CONTROL  WEEDS  AND  EXTERMI- 
NATE WEED  SEEDS  —  CHARGES.  The 
board  of  weed  control  and  weed  seed  ex- 
termination supervisors  shall  control  nox- 
ious weeds  on  the  county  roads.  If  the  com- 
mission does  not  control  noxious  weeds  on 
state  and  federal  highways  in  any  county, 
the  supervisors  shall  control  them.  Upon 
presentation  by  the  supervisors  of  a  verified 
account  of  the  expenses  incurred,  the  costs 
thereof  shall  be  paid  by  the  commission. 


Comment 

Reorganization  and  rewriting. 


Section  5-115.  BOARD  AND  OTHERS  TO 
FURNISH  INFORMATION.  The  board  and 
road  supervisor  of  any  county,  and  all  other 
officers  who  may  have  the  care  and  super- 
vision of  the  public  highways  and  bridges, 
shall,  upon  the  written  request  of  the  com- 
mission, furnish  all  available  information 
in  connection  with  the  construction  and 
maintenance  of  the  highways  and  bridges 
in  their  respective  districts  or  counties. 


Section  16-1719  should  remain  where  it 
and  the  study  proposal  ought  to  be  in< 
porated  in  the  Highway  Code.  The  propi 
uses  only  a  portion  of  the  existing  law; 
adds  the  substance  of  an  opinion  of 
attorney  general  concerning  weed  con 
on  state  and  federal  highways. 


The  passage  of  time  and  alteration  of 
sponsibility  may  have  lessened  the  imp 
of  this  general  statute,  but  its  effect 
salutary. 
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Existing  Law 


Study  Proposal 


Comment 


Section  32-601.  SPECIAL  ROAD  DIS- 
TRICTS ABOLISHED.  All  special  road  dis- 
tricts are  hereby  dissolved,  disincorporated, 
and  abolished. 

Section  32-602.  PROPERTY  OF  ROAD  DIS- 
TRICTS TRANSFERRED  TO  COUNTY. 
All  property — funds  or  accruing  funds — 
shall  become  the  property  of  the  county, 
and  all  funds  shall  be  transferred  to  the 
county  general  road  fund;  and  all  legal  lia- 
bilities of  said  special  road  district  shall 
become  the  liability  of  the  county. 


These  statutes,  passed  in 
repealed. 


1939,   should  be 


PART  2. 
BOARD  OF  COUNTY  COMMISSIONERS  RESPONSIBILITY  FOR  BRIDGES  AND  FERRIES 


Existing  Law 


Section  32-701.  COUNTY  TO  MAINTAIN 
PUBLIC  BRIDGES.  All  public  bridges  are 
maintained  by  the  county  at  large  under 
the  management  and  control  of  the  board 
of  county  commissioners;  the  expense  of 
construction,  maintaining,  and  repairing  the 
same,  are  provided  for  in  this  act. 

Section  32-703.  CONSTRUCTION  OR  RE- 
PAIR OF  BRIDGE  COSTING  MORE  THAN 
TAVO  HUNDRED  DOLLARS.  No  bridge, 
the  cost  of  construction  or  repairs  of  which 
exceeds  two  hundred  dollars,  shall  be  con- 
structed or  repaired  except  on  the  order  of 
the  board  of  county  commissioners;  and 
|1(  when  ordered  to  be  constructed  or  repaired 
(  it  may  be  done  by  contract;  provided,  that 
'".  such  construction  shall  be  clone  according 
to  the  standard  plans  and  specifications 
adopted  and  established  by  the  state  high- 
way commission,  and  copies  of  which  shall 
be  on  file  at  all  times  in  the  office  of  the 
county  clerk  in  each  county  of  the  state; 
provided,  however,  that  whenever  such 
plans  so  furnished  cannot  be  applied,  the 
county  commissioners  shall  have  prepared 
such  necessary  plans  and  specifications 
which  shall  be  on  file  in  the  office  of  the 


Study  Proposal 

Section  5-201.  COUNTY  TO  MAINTAIN 
BRIDGES.  Each  board  shall  maintain  all 
public  bridges  other  than  those  maintained 
by  the  commission. 


Comment 

The  general  introductory  provision  from  the 
existing  law  is  altered,  in  the  study  proposal, 
to  fit  the  Highway  Code. 


It  is  recommended  that  the  existing  law  be 
repealed. 
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Study  Proposal 


Comment 


county  clerk  thirty  days  prior  to  the  letting 
of  any  such  contract. 

Section  32-705  BRIDGES  IN  CITIES  AND 
TOWNS  OVER  STREAMS.  Every  bridge 
necessary  to  be  constructed  and  maintained 
in  any  city  or  town  as  part  of  a  main  high- 
way, in  any  county  leading  over  a  natural 
stream  from  one  part  to  another  of  such 
county,  shall  be  constructed  and  maintained 
by  the  county  at  large,  and  be  under  the 
direction  and  control  of  the  board  of  county 
commissioners. 

Section  32-707.  DUTY  OF  CITY  OR  TOWN 
WITH  RESPECT  TO  MAINTENANCE  OF 
BRIDGE  AND  APPROACHES.  The  city  or 
town  in  which  any  bridge  referred  to  in 
the  two  preceding  sections  is  situated  shall 
be  obligated  to  pay  the  whole  or  such  part, 
not  less  than  one-half,  to  be  determined  by 
the  board  of  county  commissioners,  of  the 
cast  of  planking,  replanking,  paving,  or  re- 
paving  such  bridge  from  time  to  time;  and 
such  city  or  town  shall  be  obligated  to  con- 
struct and  maintain  and  keep  in  good  repair 
the  approaches  to  such  bridge. 

Section  32-709.  ELECTION  TO  DETER- 
MINE QUESTION  OF  CONSTRUCTION  — 
BONDS  —  SPECIAL  LEVY.  Before  the 
construction  of  any  bridge  referred  to  in 
the  preceding  section,  the  cost  of  which 
shall  exceed  ten  thousand  dollars,  shall  be 
undertaken,  the  board  of  county  commis- 
sioners shall  submit  to  the  qualified  electors 
of  a  county,  at  a  general  or  special  election, 
the  question  of  whether  such  bridge  shall 
be  constructed,  and  the  cost  thereof  paid  by 
the  county;  and  if  the  electors  at  such 
election  shall  vote  in  favor  of  the  construc- 
tion of  such  bridge,  the  board  of  county 
commissioners  may,  if  they  deem  it  neces- 
sary and  advisable  to  do  so,  issue  and  sell 
the  bonds  of  said  county  to  the  amount 
authorized  for  the  purpose  of  constructing 
such  bridge,  under  such  regulations  as  other 
bonds  of  the  county  are  issued  and  sold,  and 
with  such  funds  construct  said  bridge;  or, 


Section  5-202.  BRIDGES  OVER  STREAMS 
IN  CITIES  AND  TOWNS.  (1)  Each  board 
shall  construct  and  maintain  every  bridge 
over  a  natural  stream  necessary  to  be  con- 
structed and  maintained  in  any  city  or  town. 

(2)  The  city  or  town  in  which  any  such 
bridge  is  situated  shall  pay  the  whole  or 
such  part,  not  less  than  one-half  ( V2 ) ,  to  be 
determined  by  the  board,  of  the  cost  of 
planking,  replanking,  paving,  or  repaving 
the  bridge.  The  city  or  town  shall  construct 
and  maintain  in  good  repair  the  bridge  ap- 
proaches. 


Section  5-203.  ELECTION  TO  DETER- 
MINE QUESTION  OF  CONSTRUCTION  — 
BONDS  —  SPECIAL  LEVY.  (1)  Before 
undertaking  the  construction  of  any  bridge 
the  cost  of  which  shall  exceed  ten  thousand 
dollars  ($10,000),  in  any  city  or  town,  the 
board  shall  submit  to  the  qualified  electors 
of  the  county,  at  a  general  or  special  elec- 
tion, the  question  of  whether  the  bridge 
shall  be  constructed  and  its  cost  paid  by  the 
county. 

(2)  If  the  electors  vote  in  favor  of  con- 
struction, the  board  may  issue  and  sell 
bonds  of  the  county  to  the  amount  author- 
ized for  the  construction  of  the  bridge. 
Bonds  shall  be  issued  under  such  regula- 
tions as  apply  to  other  bonds  of  the  county. 

(3)  The  bridge  shall  be  constructed 
using  the  proceeds  of  such  sale. 


Two  sections  of  existing  law,  treating  1 
same  subject,  are  combined  and  rew 
in  the  study  proposal. 


The  existing  law  is  extensively  rew 
and  reorganized  in  the  study  propos; 
addition,  references  to  other  portions  < 
study  are  supplied. 


Existing  Law 


Study  Proposal 


Comment 


if  the  cost  of  such  bridge  shall  not  exceed 
the  amount  authorized  to  be  raised  by  a 
special  levy,  a  special  levy  may  be  made  for 
the  purpose  of  raising  the  moneys  necessary 
to  defray  the  cost  of  constructing  such 
bridge,  as  provided  in  the  preceding  section. 

Section  32-309.    REMOVAL  OF  OBSTRUC- 
TIONS    AND     REPAIR     OF     BRIDGES. 
Whenever  any  public  highway  becomes  ob- 
structed from  any  cause,  or  any  bridge  needs 
repairing  or  becomes  dangerous  for  the  pas- 
sage of  teams   or  travelers,   the   board   of 
county  commissioners,  or  the  county  sur- 
veyor if  he  be  the  officer  in  charge  of  roads 
and  bridges,  upon  being  notified  thereof, 
must  cause  such  obstruction  to  be  removed, 
or  bridge  repaired,  for  which  purpose  the 
board  of  county  commissioners  or  the  county 
surveyor,  if  he  be  the  officer  in  charge  of 
roads  and  bridges,  or  the  road  supervisor 
of  the  district  may  order  out  such  number 
of  inhabitants   of  the   district   as   may   be 
necessary  to  aid  in  removing  such  obstruc- 
tions or  repairing  such  bridge.  If  any  person 
after  three  days'  notice,  whether  said  notice 
be  oral  or  written,  being  physically  able  to 
respond,  shall  fail  to  be  present  at  the  time 
and  place  designated,  or  having  attended, 
refuses  to  obey  the  direction  of  the  person 
in  charge  of  the  work,  or  passes  his  time 
in  idleness,  or  inattention  to  the  duty  as- 
signed him,  he  shall  be  liable  to  punishment 
as  for  a  misdemeanor;  provided,  that  every 
person  responding  to  any  such  order  and 
performing  the  duties  assigned  him  shall  be 
compensated  for  his  labor  at  a  rate  not  to 
exceed  four  dollars  ($4.00)  per  day  of  eight 
hours,  the  time  taken  in  going  to  and  from 
the  place  of  labor  not  included.  Provided 
nothing  in  this  act  shall  be   construed   as 
holding  the  county  commissioners  respon- 
sible or  liable  for  anything  other  than  will- 
ful, intentional  neglect  or  failure  to  act. 

Section  32-711.  BRIDGES  TO  BE  UNDER 
CONTROL  AND  MANAGEMENT  OF 
COUNTY  COMMISSIONERS  —  POLICE 
■REGULATIONS.    All  bridges  referred  to  in 


(4)  If  the  cost  of  the  bridge  does  not 
exceed  the  amount  authorized  to  be  raised 
by  a  special  tax,  it  may  be  levied  as  provided 
in  section  7-104  of  this  Code. 


Section  5-204.  REMOVAL  OF  OBSTRUC- 
TIONS AND  REPAIR  OF  BRIDGES.  (1) 
Whenever  any  county  road  becomes  ob- 
structed, or  any  bridge  needs  repair  or  be- 
comes dangerous  for  the  passage  of  vehicles 
or  persons,  the  board  or  the  county  surveyor, 
if  he  is  in  charge,  shall  remove  the  obstruc- 
tion or  repair  the  bridge,  upon  being  notified 
thereof. 

( 2 )  Nothing  in  this  section  shall  be  con- 
strued as  holding  the  board,  or  any  member, 
responsible  or  liable  for  anything  other  than 
willful,  intentional  neglect  or  failure  to  act. 


Section  5-205.  BRIDGES  UNDER  CON- 
TROL AND  MANAGEMENT  OF  BOARD- 
POLICE  REGULATIONS.  (1)  The  board 
shall  manage  and  control  all  bridges  referred 


There  are  changes  of  form  and  substance 
in  the  study  proposal.  The  greater  part  of 
the  existing  law  concerns  calling  out  inhabi- 
tants of  the  road  district  for  accomplishing 
repair.  This  is  an  anachronism,  and  is  de- 
leted. Decisions  and  opinions  concerning  the 
liability  of  the  board  and  its  members  ante- 
dated the  amendment  of  the  section  which 
added  the  last  sentence  of  the  existing  law, 
incorporated  as  subsection  (2)  of  the  pro- 
posal. Constructions  of  the  statute  which 
give  content  to  the  phrase  "upon  being  noti- 
fied thereof"  are  not  included  on  the  ground 
that  they  are  well  settled. 
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Comment 


the  foregoing  sections  shall  be  under  the 
management  and  control  of  the  board  of 
county  commissioners  of  the  county  in 
which  such  bridge  is  situated,  and  all  re- 
pairs to  and  planking  and  replanking,  pav- 
ing, and  repaying  thereof  shall  be  done  as 
and  when  directed  by  the  board  of  county 
commissioners;  the  board  of  county  commis- 
sioners may  also  make  repairs  to  stream 
beds  and  water-courses  and  the  banks  there- 
of when  such  a  bridge  is  in  danger  of  being 
damaged  or  lost  because  of  erosion  to  or 
changes  in  the  beds  or  banks  of  such 
streams;  provided,  that  such  bridges  and  all 
persons  thereon  shall  be  subject  to  the  rea- 
sonable police  regulations  of  the  city  or 
town  in  which  any  such  bridge  is  situated. 

Section  32-710.  CONSTRUCTION  OF 
BRIDGES  CROSSING  COUNTY  LINES. 
Bridges  crossing  the  line  between  counties 
must  be  constructed  by  the  counties  into 
which  said  bridges  reach,  and  each  of  the 
counties  must  pay  such  portion  of  the  cost 
as  has  been  previously  agreed  upon  by  the 
board  of  county  commissioners  of  the  re- 
spective counties. 

Section  16-1118.  FERRIES  UNITING  TWO 
COUNTIES  —  REPORTS  OF  FERRYMEN 
ON  JOINT  FERRIES.  When  public  ferries, 
if  constructed,  would  unite  two  counties, 
the  boards  of  county  commissioners  may  act 
jointly  to  construct,  maintain,  and  operate 
any  such  ferry  or  ferries,  provided  that  each 
county  shall  acquire  its  own  landings  and 
approaches,  and  maintain  the  same  separ- 
ately. Where  ferrymen  are  employed  on 
joint  ferries,  each  county  board  shall  receive 
a  quarterly  report  from  said  ferrymen,  giv- 
ing such  information  as  the  board  of  county 
commissioners  of  either  county  may  require. 


to  in  this  Part.  It  shall  direct  the  method 
and  time  of  making  repairs,  planking,  re- 
planking, paving,  and  repaying. 

(2)  The  board  may  also  make  repairs 
to  stream  beds  and  watercourses  and  the 
banks  thereof  when  any  bridge  is  in  danger 
of  being  damaged  or  lost  because  of  erosion 
or  changes  in  the  beds  or  banks. 

(3)  Such  bridges  and  all  persons  on 
them  shall  be  subject  to  the  reasonable 
police  regulations  of  the  city  or  town  in 
which  any  such  bridge  is  situated. 


Section  5-206.  CONSTRUCTION  AND 
MAINTENANCE  OF  BRIDGES  CROSSING 
COUNTY  LINES.  Bridges  crossing  the  line 
between  counties  shall  be  constructed  and 
maintained  by  the  counties  into  which  the 
bridges  reach.  Each  county  shall  pay  such 
portion  of  the  costs  of  construction  and 
maintenance  as  shall  have  been  previously 
agreed  upon  by  the  respective  boards. 

Section  5-207.  FERRIES  UNITING  TWO 
COUNTIES  —  REPORT  OF  FERRYMEN 
ON  JOINT  FERRIES.  ( 1 )  When  a  public 
ferry,  if  constructed,  would  unite  two  coun- 
ties, the  boards  may  act  jointly  to  construct, 
maintain,  and  operate  it.  Each  county  shall 
acquire  and  maintain  its  own  landings  and 
approaches. 

(2)  When  ferrymen  are  employed  on 
joint  ferries,  they  shall  report  quarterly  to 
each  board,  giving  such  information  as  each 
board  may  require. 


The  existing  law  is  rewritten  and  re 
ized  in  the  interest  of  clarity.  Referer 
it  are  related  to  the  study. 


The  study  proposal  adds  substance  t 
viding  for  maintenance  as  well  as  coi 
tion.  The  existing  law  concerned  onl 
struction,  and  the  general  duty  to  m; 
provided  for  in  the  first  section  of  th 
would  not  cover  this  situation.  ( Secti 
1004  does  so  in  general  terms.) 


Expending  energy  in  rewriting  and  re 
izing  a  statute  which  modern  tech 
probably  renders  of  little  use  may  see 
carrying  coal  to  Newcastle.  The  gr 
power  is  there,  however. 
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PART  3  (a). 
COUNTY  ROAD  SUPERVISORS 


Existing  Law 

Section  32-306.  ROAD  SUPERVISORS  — 
APPOINTMENT  AND  COMPENSATION. 
Road  supervisors,  when  appointed,  shall 
serve  during  the  pleasure  of  the  board  of 
county  commissioners,  and  shall  in  all 
things  be  under  the  direction  and  control 
of  said  board.  Every  road  supervisor  must, 
before  entering  upon  the  duties  of  his  office, 
be  a  resident  elector  of  the  road  district  for 
which  he  is  appointed  and  must  file  with 
the  county  clerk  the  customary  oath  of 
office,  together  with  a  bond  approved  by 
said  board  for  the  faithful  performance  of 
his  duties.  As  compensation  for  services  he 
shall  receive  not  more  than  six  dollars  per 
day  for  eight  hours'  labor,  but  the  time 
taken  in  going  to  or  from  his  home  to  the 
place  of  labor  shall  not  be  included  within 
such  period  of  eight  hours. 

Section  32-307.  DUTIES  OF  ROAD  SUPER- 
VISORS —  REPORTS,  ACCOUNTS  AND 
STATEMENTS.  Road  supervisors,  when 
appointed  and  under  the  direction  and 
supervision  of  the  board  of  county  commis- 
sioners, must: 

1.  Take  charge  of  all  highways,  bridges, 
and  causeways  within  their  respective  dis- 
tricts; open  all  new  roads  when  the  same 
are  duly  established  and  ordered  to  be 
opened  by  the  board  of  county  commis- 
sioners; perform  at  the  time  and  in  the 
manner  directed  by  the  board  of  county 
commissioners  whatever  shall  be  lawfully 
directed  by  the  board  concerning  the  public 
highways  within  their  respective  districts. 

2.  Make  and  file  with  the  county  clerk 
verified  reports  quarterly,  or  oftener  if  re- 
quired by  the  county  commissioners,  show- 
ing the  number  of  days  they  have  been 
employed  during  the  previous  three  months 
and  when  and  how  employed;  the  number 
of  days'  labor  performed  upon  the  public 
highways  in  their  respective  districts,  when 


Study   Proposal 

Section  5-301.  ROAD  SUPERVISORS  — 
APPOINTMENT  AND  SUPERVISION. 
Before  entering  upon  the  duties  of  his  office, 
each  road  supervisor  shall  be  a  resident 
elector  of  the  road  district  for  which  he  is 
appointed.  He  must  file  with  the  county 
clerk  the  customary  oath  of  office  and  a 
bond  approved  by  the  board  for  the  faithful 
performance  of  his  duties. 

(2)  When  appointed,  he  shall  serve  dur- 
ing the  pleasure  of  the  board  and  under  its 
direction  and  control. 

(3)  As  compensation  for  his  services,  he 
shall  receive  such  amount  as  is  determined 
by  the  board. 


Section  5-302.  DUTIES  OF  ROAD  SUPER- 
VISORS. Under  the  direction  and  super- 
vision of  the  board,  each  road  supervisor 
shall:  (1)  Take  charge  of  all  roads,  bridges, 
and  causeways  under  the  jurisdiction  of  the 
county  within  his  district. 

(2)  Open  all  new  roads  when  they  are 
duly  established  and  ordered  to  be  opened 
by  the  board. 

( 3 )  Perform  at  the  time  and  in  the  man- 
ner directed  by  the  board  whatever  shall  be 
lawfully  directed  by  the  board  concerning 
the  public  highways  within  his  district. 

Section  5-303.  SAME  —  ACCOUNTS  AND 
STATEMENTS.  ( 1 )  Each  road  supervisor 
shall  keep  correct  accounts  of  all  labor  per- 
formed, equipment  and  implements  used, 
and  materials  furnished  by  himself  and 
others.  He  shall  give  each  person  perform- 
ing work  or  furnishing  equipment,  imple- 
ments or  materials  a  certificate  stating  the 
work  performed  and  the  price  agreed  to  be 
paid  therefor. 
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Comment 

The  proposals  contained  in  this  Part  are 
revisions  of  existing  law,  without  substan- 
tial change.  There  follows  an  alternative 
Part  suggesting  change.  The  first  study  pro- 
posal rewrites  and  reorganizes  the  existing 
law.  Note  that  the  numbering  of  sections  in 
the  two  alternative  Parts  is  the  same.  That 
is,  neither  Part  uses  the  designations  3(a) 
or  3(b)  in  section  numbers.  The  reason  is 
that  either  one  alternative  or  the  other  must 
be  adopted  in  toto — and  the  other  rejected. 
So  numbering  avoids  reference  problems 
and  the  need  for  later  altering  all  numbers 
in  the  alternative  adopted. 


The  study  proposal  rewrites  and  reorgan- 
izes a  portion  of  the  existing  law. 


The  proposal  contains  the  balance  of  section 
32-307. 


Existing  Law 


Study  Proposal 


Comment 


and  by  whom  performed,  the  character  and 
kind  of  work  done,  and  the  wages  agreed  to 
be  paid  per  day;  the  number  of  teams  and 
implements,  and  the  amount,  value,  and 
kind  of  material  used,  by  whom  and  where 
used,  and  the  price  agreed  to  be  paid  there- 
for; the  number  and  character  of  all  the 
tools  and  implements  belonging  to  the 
county  within  their  respective  districts. 

3.  Keep  a  correct  account  of  all  labor 
performed  and  animals,  implements,  or  ma- 
terial furnished  by  himself  or  others  upon 
the  public  highways,  and  give  to  persons 
performing  such  work  or  furnishing  such 
animals,  implements,  or  materials,  a  certifi- 
cate stating  the  number  of  days'  work  per- 
formed, the  character  and  kinds  of  such 
work,  and  the  price  agreed  to  be  paid  there- 
for; and  the  number  of  days  any  animals  or 
implements  have  been  used,  and  the  price 
to  be  paid  therefor,  and  the  amount  and 
character  of  all  materials  furnished. 

Section  32-311.  EXAMINATION  OF 
SUPERVISOR'S  REPORT  —  WARRANT 
FOR  CLAIMS.  The  board  of  county  com- 
missioners, at  the  first  monthly  or  quarterly 
meeting  held  after  the  filing  of  any  super- 
visor's report,  must  examine  the  same  and 
if  found  correct  and  the  work  reported  to 
have  been  done  was  necessary  and  properly 
done,  cause  an  order  to  be  drawn  on  the 
county  treasurer  against  the  road  fund  for 
the  amount  due  any  road  supervisor  for  his 
services;  and  upon  the  presentation  of  any 
certificate  issued  by  road  supervisors  for 
labor  performed  by  others,  and  the  verifi- 
cation by  the  owners  thereof,  as  in  other 
cases  of  claims  against  the  county,  the  board 
shall  cause  to  be  issued  to  the  owner  or 
holder  of  such  claims  a  warrant  for  the 
amount  thereof,  drawn  on  the  county  treas- 
urer against  the  road  fund. 

Section  32-313.  TOOLS  AND  IMPLE- 
MENTS FOR  USE  OF  ROAD  SUPER- 
VISOR. Upon  the  requisition  of  any  road 
supervisor,    the   board    of   county   commis- 


(2)  He  shall  make  and  file  with  the 
county  clerk  verified  reports  quarterly,  or 
oftener  if  required  by  the  board,  showing: 

(a)  The  number  of  days  he  has  been 
employed  during  the  previous  three  months 
and  the  work  done. 

(b)  The  number  of  days'  labor  per- 
formed on  the  roads. 

(c)  When  and  by  whom  performed. 

(d)  The  character  and  kind  of  work 
done. 

(e)  Wages  agreed  to  be  paid. 

(f)  The  number  of  items  of  equipment 
and  implements  used,  and  the  amount, 
value,  and  kind  of  material  used. 

(g)  Wages  and  prices  to  be  paid  there- 
for. 

(h)  The  number  and  kind  of  equipment, 
tools,  and  implements  belonging  to  the 
county  within  his  district. 

Section  5-304.  EXAMINATION  OF  SUPER- 
VISOR'S REPORT  —  WARRANT  FOR 
CLAIMS.  (1)  At  the  first  monthly  or 
quarterly  meeting  held  after  filing  of  the 
supervisor's  report,  the  board  shall  examine 
it.  If  it  is  found  correct  and  the  work  re- 
ported to  have  been  done  was  necessary  and 
properly  done,  the  board  shall  cause  an 
order  to  be  drawn  on  the  treasurer  against 
the  county  road  fund  for  the  amount  due 
the  supervisor  for  his  services. 

( 2 )  Upon  the  presentation  of  any  certifi- 
cate issued  by  any  supervisor,  and  verifica- 
tion of  it  by  the  holder  as  in  other  cases  of 
claims  against  the  county,  the  board  shall 
cause  to  be  issued  a  warrant  for  the  amount 
of  the  certificate  drawn  on  the  treasurer 
against  the  county  road  fund. 


Section  5-305.  EQUIPMENT,  TOOLS  AND 
IMPLEMENTS  FOR  USE  OF  SUPER- 
VISOR. Upon  the  requisition  of  any  super- 
visor,  the   board   shall   furnish   any  equip- 
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Rewriting  and  reorganization  withe 
stantive  change. 


There  is  rewriting  for  clarification. 


Existing  Law 

sioners  shall,  whenever  necessary,  furnish 
to  said  supervisor  any  plows,  scrapers,  or 
other  tools  and  implements  necessary  for 
the  use  of  his  road  district,  and  cause  the 
same  to  be  paid  for  out  of  the  general  road 
fund  of  the  county.  The  supervisor  must 
preserve  such  tools  and  implements,  and 
must  not  allow  the  same  to  be  used  except 
on  public  highways;  at  the  expiration  of  his 
term  of  office,  or  upon  his  removal  there- 
from, he  must  turn  over  all  such  tools  and 
implements  to  his  successor  or  to  the  board 
of  county  commissioners. 

Section  32-308.  EMPLOYMENT  OF 
LABORERS,  TEAMS,  ETC.  Whenever  it 
becomes  necessary  for  any  road  supervisor, 
in  the  repairing  of  any  public  highway  in 
his  district,  to  secure  the  assistance  of  other 
persons,  he  shall  be  empowered  to  employ 
suitable  laborers,  teams,  and  implements, 
and  to  contract  as  to  the  price  to  be  paid 
therefor,  which  must  not  exceed  the  rates 
fixed  by  the  board  of  county  commissioners 
for  such  laborers,  teams,  and  implements 
per  day  of  eight  hours;  provided,  that  the 
time  taken  by  such  laborers  or  teams  in 
going  to  and  from  the  place  of  labor  shall 
not  be  included  within  such  period  of  eight 
hours. 

Section  32-312.  CONSTRUCTION  OF 
DRAINS  AND  DITCHES  —  PENALTY 
FOR  OBSTRUCTIONS.  The  road  super- 
visor, or  other  person  designated  by  the 
board  of  county  commissioners,  has  author- 
ity to  open  or  construct  drains  and  ditches 
for  the  making  and  preserving  of  roads  and 
highways,  doing  as  little  injury  as  may  be 
to  the  adjoining  land,  and  any  person 
stopping  or  obstructing  the  drains  or  ditches 
so  made  forfeits  the  sum  of  fifty  dollars,  to 
be  recovered  by  the  supervisor  or  board  of 
county  commissioners  in  a  civil  action  in 
any  court  of  competent  jurisdiction.  If  any 
person  feels  aggrieved  by  the  act  of  any 
supervisor,  or  other  person  designated  by 
the  board  of  county  commissioners,  he  may 
make  complaint  in  writing  to  the  board  of 
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ment,  tools,  and  implements  necessary,  and 
pay  for  them  out  of  the  county  road  fund. 
The  supervisor  shall  preserve  the  equip- 
ment, tools,  and  implements,  and  shall  not 
allow  them  to  be  used  except  on  public 
highways.  At  the  expiration  of  his  term  of 
office,  or  upon  his  removal  therefrom,  he 
must  turn  over  all  equipment,  tools,  and 
implements  to  his  successor  or  to  the  board. 


Section  5-306.  EMPLOYMENT  OF  LABOR- 
ERS, HIRING  OF  EQUIPMENT,  ETC. 
Whenever  it  is  necessary  for  any  supervisor, 
in  repairing  of  any  public  highway  in  his 
district,  he  may  employ  suitable  laborers, 
hire  equipment  and  implements,  and  con- 
tract as  to  the  wages  and  prices  to  be  paid. 
Wages  and  prices  shall  not  exceed  rates 
established  by  the  board  for  an  eight-hour 
day. 


Comment 


Section  5-307.  CONSTRUCTION  OF 
DRAINS  AND  DITCHES  —  PENALTY 
FOR  OBSTRUCTIONS.  ( 1 )  The  supervisor, 
or  other  person  designated  by  the  board, 
may  open  or  construct  drains  and  ditches 
for  making  and  preserving  roads  and  high- 
ways, doing  as  little  injury  as  may  be  pos- 
sible to  the  adjoining  land. 

(2)  Any  person  who  stops  or  obstructs 
any  drain  or  ditch  so  constructed  forfeits 
the  sum  of  fifty  dollars  ($50),  to  be  re- 
covered by  the  supervisor  or  board  in  a 
civil  action  in  any  court  of  competent  juris- 
diction. 

(3)  Any  person  aggrieved  by  the  act 
of  the  supervisor,  or  other  person  desig- 
nated by  the  board,  may  make  a  written 
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The  proposal  alters  the  existing  law  by 
eliminating  the  provision  excluding  travel 
time. 


A  decision  of  the  Supreme  Court  makes 
clear  that  this  is  the  duty  of  the  supervisor 
and  not  the  surveyor.  A  change  of  substance 
is  worked  in  giving  the  board  discretion  to 
determine  whether  the  complaint  has  merit. 
As  it  stands,  the  law  requires  the  board  to 
pay  upon  receipt  of  any  complaint. 


Existing  Law 

county  commissioners,  who  will  allow  just 
damages  and  pay  the  same  out  of  the  road 
fund. 

Section     32-303.     COUNTY     SURVEYOR'S 
DUTIES  IN  COUNTIES  HAVING  TOTAL 
REGISTERED    VOTE    OF    FIFTEEN 
THOUSAND   OR   OVER   AT   LAST   GEN- 
ERAL ELECTION— SALARY.    The  county 
surveyor  of  all  counties  having  a  total  regis- 
tered vote  of  fifteen  thousand   (15,000)   or 
over,  at  the  last  general  election  shall  have 
exclusive  control,  supervision  and  direction 
of    all    highways,    bridges    and    causeways 
within  his  county,  and  in  the  exercise  of 
such  control,  supervision  and  direction  he 
shall  keep  all  highways  and  bridges   free 
and  clear  of  all  obstructions;   cause  high- 
ways to  be  graded,  when  needed,  and  main- 
tain and  repair  the  same;  cause  all  bridges 
and  causeways  to  be  made,  when  needed, 
and  keep  the  same  maintained  and  in  good 
repair  and  renew  the  same  when  destroyed; 
make  all  surveys;  establish  grades;  prepare 
plans,    specifications    and    estimates;    keep 
accurate    cost    data;     approve    all    claims 
against  the  county  for  all  highway,  bridge 
and    causeway    construction,    maintenance 
and  repair  prior  to  presentation  to  the  board 
of  county  commissioners;  employ  deputies, 
men  and  teams,  and  discharge  at  his  pleas- 
ure such  deputies,  men  and  teams,  and  de- 
termine how,  when  and  where  such  depu- 
ties, men  and  teams  shall  work;  purchase 
and  secure  all  highway  and  bridge  machin- 
ery and  machinery  equipment  and  tools  to 
be  used  upon  highways  and  bridges  with 
the  approval  of  the  board  of  county  com- 
missioners;  purchase  and   secure   all  high- 
way,   bridge    and    causeway    supplies    and 
materials  with  the  approval  of  the  board  of 
county   commissioners;    from   time   to   time 
make  reports  and  estimates  of  all  matters 
relating  to  highways  and  bridges  when  re- 
quired by  the  board  of  county  commission- 
ers; perform  such  other  duties  as  are  now 
or  which  may  be  hereafter  required  by  law. 
and  shall  receive  an  annual  salary  for  per- 
forming  the   duties   of   said    office    in   the 
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complaint  to  the  board,  which,  if  it  finds 
the  complaint  valid,  may  pay  damages  out 
of  the  county  road  fund. 

Section  5-308.  DUTIES  OF  COUNTY  SUR- 
VEYOR IN  COUNTIES  HAVING  TOTAL 
REGISTERED  TO  VOTE  PRIOR  TO  LAST 
GENERAL  ELECTION  OF  FIFTEEN 
THOUSAND  OR  MORE  —  SALARY.  ( 1 ) 
In  each  county  having  a  total  of  persons 
registered  to  vote  immediately  prior  to  the 
last  general  election  of  fifteen  thousand 
( 15,000)  or  more,  the  county  surveyor  shall 
have,  under  the  direction  and  control  of  the 
board,  supervision  and  direction  of  all  roads, 
bridges,  and  causeways. 

(2)  In  the  exercise  of  that  supervision 
and  direction,  he  shall: 

( a )  Keep  all  roads  and  bridges  free  and 
clear  of  all  obstructions. 

(b)  Grade  roads  when  necessary,  and 
maintain  and  repair  them. 

(c)  Construct,  maintain,  repair,  and  re- 
new when  destroyed  all  bridges  and  cause- 
ways. 

(d)  Make  all  surveys  and  establish 
grades. 

(e)  Prepare  plans,  specifications  and 
estimates. 

(f)  Keep  accurate  cost  data. 

(3)  He  shall  with  the  approval  of  the 
board,  purchase  and  secure: 

(a)  All  road  and  bridge  machinery  and 
machinery,  equipment,  and  tools  to  be  used 
upon  roads  and  bridges. 

(b)  All  road,  bridge,  and  causeway  sup- 
plies and  materials. 

(4)  He  shall  employ  and  discharge  at 
his  pleasure  deputies,  men,  and  equipment, 
and  determine  how,  when  and  where  they 
shall  work. 

(5)  He  shall  approve  all  claims  against 
the  county  for  all  road,  bridge,  and  cause- 
way construction,  maintenance,  and  repair 
prior  to  presentation  to  the  board. 
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Comment 


This  section  has  been  extensively  rewrit 
and  reorganized.  In  addition,  account  ] 
been  taken  of  a  decision  that  the  relev; 
total  is  that  registered  to  vote  and  not  t 
voting  and  of  an  opinion  of  the  atton 
general  that  the  surveyor  has  authority 
purchase  with  the  approval  of  the  bo; 
Subsection  (7)  simply  recognizes  that, 
though  section  32-303  was  not  amended, 
salary  is  set  by  another  provision. 


Existing  Law 
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Comment 


amount  of  three  thousand  six  hundred  dol- 
lars ($3,600.00)  per  annum  to  be  paid  out 
of  the  contingent  fund  of  the  county  in 
which  he  holds  office. 


Section  32-304.  ROAD  SUPERVISOR 
ABOLISHED,  WHEN.  The  office  of  road 
supervisor  in  the  counties  mentioned  in  sec- 
tion 32-303  is  hereby  abolished.  Any  and  all 
laws  relating  to  the  powers  and  duties  of 
road  supervisors  are  hereby  made  applicable 
to  county  surveyors  of  all  counties  having  a 
total  registered  vote  of  fifteen  thousand 
(15,000)  or  over  at  the  last  general  election 
in  so  far  as  the  same  are  not  inconsistent 
with  any  of  the  provisions  of  this  act. 


(6)  He  shall,  from  time  to  time,  make 
reports  and  estimates  of  all  matters  relating 
to  roads  and  bridges  when  required  by  the 
board,  and  perform  such  other  duties  as  are 
now  or  which  may  be  hereafter  required 
by  law. 

(7)  He  shall  receive  such  annual  salary 
for  performing  the  duties  of  his  office  as  is 
set  in  section  25-605. 

Section  5-309.  OFFICE  OF  ROAD  SUPER- 
VISOR ABOLISHED,  WHEN.  The  office 
of  road  supervisor  in  any  county  meeting 
the  registration  requirement  set  in  section 
5-308  is  abolished.  All  laws  not  inconsistent 
with  any  of  the  provisions  of  this  Part  re- 
lating to  the  powers  and  duties  of  road 
supervisors  are  hereby  made  applicable  to 
county  surveyors  in  such  counties. 


Rewritten  with  no  change  in  substance. 


PART  3  (b). 
COUNTY  ROAD  SUPERINTENDENT 
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Section  32-306.  ROAD  SUPERVISORS  — 
APPOINTMENT  AND  COMPENSATION. 
Road  supervisors,  when  appointed,  shall 
serve  during  the  pleasure  of  the  board  of 
county  commissioners,  and  shall  in  all  things 
be  under  the  direction  and  control  of  said 
board.  Every  road  supervisor  must,  before 
entering  upon  the  duties  of  his  office,  be  a 
resident  elector  of  the  road  district  for 
which  he  is  appointed  and  must  file  with 
the  county  clerk  the  customary  oath  of  of- 
fice, together  with  a  bond  approved  by  said 
board  for  the  faithful  performance  of  his 
duties.  As  compensation  for  his  services  he 
shall  receive  not  more  than  six  dollars  per 
day  for  eight  hours'  labor,  but  the  time 
taken  in  going  to  or  from  his  home  to  the 
place  of  labor  shall  not  be  included  within 
such  period  of  eight  hours. 


Study  Proposal 

Section  5-301.  COUNTY  ROAD  SUPERIN- 
TENDENT —  APPOINTMENT  AND  COM- 
PENSATION. (1)  After  his  appointment, 
the  county  road  superintendent  shall  serve 
at  the  pleasure  of,  and  under  the  direction 
and  control  of  the  board.  He  shall  file  with 
the  county  clerk  the  customary  oath  of  office 
and  a  bond  approved  by  the  board  for  the 
faithful  performance  of  his  duties. 

(2)   He  shall  receive  such  compensation 
as  is  determined  by  the  board. 


Comment 

The  proposals  in  this  Part  constitute  an 
alternative  to  that  preceding.  They  suggest 
a  change  in  the  administration  of  county 
roads  dictated  by  the  passage  of  time, 
recommendations  of  other  studies,  and  the 
facts  of  life.  The  lack  of  attention  to  pro- 
fessional requirements  and  compensation  in 
existing  law  is  both  parochial  and  anachron- 
istic. However,  the  proposal  merely  removes 
the  duties  of  the  county  surveyor  concern- 
ing highways  and  substitutes  a  professional 
engineer  for  road  supervisors.  If  this  study 
proposal  is  enacted,  section  32-306  must  be 
repealed.  It  should  be  emphasized  that  all 
other  parts  of  the  Code  may  be  enacted 
without  this  Part.  And  it  should  be  recalled 
that  sections  in  this  Part  3  (b)  are  numbered 
without  reference  to  the  alternative  (b).  The 
reason  for  this  action  is  stated  in  the  first 
comment  under  Part  3  (a). 
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Section  32-307.  DUTIES  OF  ROAD  SUPER- 
VISORS —  REPORTS,  ACCOUNTS  AND 
STATEMENTS.  Road  supervisors,  when 
appointed  and  under  the  direction  and 
supervision  of  the  board  of  county  commis- 
sioners, must: 

1.  Take  charge  of  all  highways,  bridges, 
and  causeways  within  their  respective  dis- 
tricts; open  all  new  roads  when  the  same 
are  duly  established  and  ordered  to  be 
opened  by  the  board  of  county  commission- 
ers; perform  at  the  time  and  in  the  manner 
directed  by  the  board  of  county  commis- 
sioners whatever  shall  be  lawfully  directed 
by  the  board  concerning  the  public  highways 
within  their  respective  districts. 

2.  Make  and  file  with  the  county  clerk 
verified  reports  quarterly,  or  oftener  if  re- 
quired by  the  county  commissioners,  show- 
ing the  number  of  days  they  have  been  em- 
ployed during  the  previous  three  months 
and  when  and  how  employed;  the  number 
of  days'  labor  performed  upon  the  public 
highways  in  their  respective  districts,  when 
and  by  whom  performed,  the  character  and 
kind  of  work  done,  and  the  wages  agreed  to 
be  paid  per  day;  the  number  of  teams  and 
implements,  and  the  amount,  value  and  kind 
of  material  used,  by  whom  and  where  used, 
and  the  price  agreed  to  be  paid  therefor; 
the  number  and  character  of  all  the  tools 
and  implements  belonging  to  the  county 
within  their  respective  districts. 

3.  Keep  a  correct  account  of  all  labor 
performed  and  animals,  implements,  or  ma- 
terial furnished  by  himself  or  others  upon 
the  public  highways,  and  give  to  persons 
performing  such  work  or  furnishing  such 
animals,  implements,  or  materials,  a  certifi- 
cate stating  the  number  of  days'  work  per- 
formed, the  character  and  kinds  of  such 
work,  and  the  price  agreed  to  be  paid  there- 
for; and  the  number  of  days  any  animals  or 
implements  have  been  used,  and  the  price 
to  be  paid  therefor,  and  the  amount  and 
character  of  all  materials  furnished. 


Section  5-302.  DUTIES  OF  COUNTY  ROAD 
SUPERINTENDENT.  (1)  Under  the  di- 
rection and  supervision  of  the  board,  the 
superintendent  shall  furnish  plans  and 
specifications  for  highway  or  bridge  work. 
He  shall  be  chairman  of  all  boards  of  road 
viewers. 

(2)  Under  such  direction  and  super- 
vision, he  shall  also: 

(a)  Take  charge  of  all  roads,  bridges, 
and  causeways  under  the  jurisdiction  of  the 
county. 

(b)  Open  all  new  roads  when  they  are 
duly  established  and  ordered  to  be  opened 
by  the  board. 

( c )  Perform  at  the  time  and  in  the  man- 
ner directed  by  the  board  whatever  shall  be 
lawfully  directed  by  the  board  concerning 
the  public  highways  under  the  jurisdiction 
of  the  county. 

Section  5-303.  SAME  —  ACCOUNTS  AND 
STATEMENTS.  The  superintendent  shall 
keep  correct  accounts  of  all  labor  performed, 
equipment  and  implements  used,  and  ma- 
terials furnished.  He  shall  give  to  each 
person  performing  work,  or  furnishing 
equipment,  implements,  or  materials  a  cer- 
tificate stating  the  work  performed  and  the 
price  to  be  paid  therefor. 


The  study  proposal  embodies  a  portk 
the  existing  law  and  section  16-311, 
stituting  the  superintendent  for  the 
veyor  and  supervisor. 


The  proposal  contains  the  balance  of  se 
32-307,  deleting  references  to  districts 
substituting  the  superintendent  for  si 
visors.  The  matters  required  to  be  repi 
are  dated  and,  for  that  reason,  are  del 
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Section  32-311.  EXAMINATION  OF 
SUPERVISOR'S  REPORT  —  WARRANT 
FOR  CLAIMS.  The  board  of  county  com- 
missioners, at  the  first  monthly  or  quarterly 
meeting  held  after  the  filing  of  any  super- 
visor's report,  must  examine  the  same  and 
if  found  correct  and  the  work  reported  to 
have  been  done  was  necessary  and  properly 
done,  cause  an  order  to  be  drawn  on  the 
county  treasurer  against  the  road  fund  for 
the  amount  due  any  road  supervisor  for  his 
services;  and  upon  the  presentation  of  any 
certificate  issued  by  road  supervisors  for 
labor  performed  by  others,  and  the  verifica- 
tion by  the  owners  thereof,  as  in  other  cases 
of  claims  against  the  county,  the  board  shall 
cause  to  be  issued  to  the  owner  or  holder  of 
such  claims  a  warrant  for  the  amount  there- 
of, drawn  on  the  county  treasurer  against 
the  road  fund. 

Section  32-313.  TOOLS  AND  IMPLE- 
MENTS FOR  USE  OF  ROAD  SUPER- 
VISOR. Upon  the  requisition  of  any  road 
supervisor,  the  board  of  county  commission- 
ers shall,  whenever  necessary,  furnish  to 
said  supervisor  any  plows,  scrapers,  or  other 
tools  and  implements  necessary  for  the  use 
of  his  road  district,  and  cause  the  same  to 
be  paid  for  out  of  the  general  road  fund  of 
the  county.  The  supervisor  must  preserve 
such  tools  and  implements,  and  must  not 
allow  the  same  to  be  used  except  on  public 
highways;  at  the  expiration  of  his  term  of 
office,  or  upon  his  removal  therefrom,  he 
must  turn  over  all  such  tools  and  imple- 
ments to  his  successor  or  to  the  board  of 
county  commissioners. 

Section  32-308.  EMPLOYMENT  OF 
LABORERS,  TEAMS,  ETC.  Whenever  it 
becomes  necessary  for  any  road  supervisor, 
in  the  repairing  of  any  public  highway  in 
his  district,  to  secure  the  assistance  of  other 
persons,  he  shall  be  empowered  to  employ 
suitable  laborers,  teams,  and  implements, 
and  to  contract  as  to  the  price  to  be  paid 
therefor,  which  must  not  exceed  the  rates 
fixed  by  the  board  of  county  commissioners 


Section  5-304.  EXAMINATION  OF  SUPER- 
INTENDENT'S REPORT  —  WARRANT 
FOR  CLAIMS.  At  the  first  monthly  or 
quarterly  meeting  held  after  filing  of  the 
superintendent's  report,  the  board  shall 
examine  it.  Upon  the  presentation  of  any 
certificate  issued  by  the  superintendent,  and 
verification  of  it  by  the  holder  as  in  other 
cases  of  claims  against  the  county,  the  board 
shall  cause  to  be  issued  a  warrant  for  the 
amount  of  the  certificate  drawn  on  the 
treasurer  against  the  county  road  fund. 


Section  5-305.  EQUIPMENT,  TOOLS,  AND 
IMPLEMENTS  FOR  USE  OF  SUPERIN- 
TENDENT. Upon  the  requisition  of  the 
superintendent,  the  board  shall  furnish  any 
equipment,  tools,  and  implements  necessary, 
and  pay  for  them  out  of  the  county  road 
fund.  The  superintendent  shall  preserve  the 
equipment,  tools,  and  implements,  and  shall 
not  allow  them  to  be  used  except  on  public 
highways.  At  the  expiration  of  his  term  of 
office,  or  upon  his  removal  therefrom,  he 
must  turn  over  all  equipment,  tools,  and 
implements  to  his  successor  or  to  the  board. 


Section  5-306.  EMPLOYMENT  OF  LABOR- 
ERS, HIRING  OF  EQUIPMENT,  ETC. 
Whenever  it  is  necessary,  the  superin- 
tendent may  employ  suitable  laborers,  hire 
equipment  and  implements,  and  contract  as 
to  the  wages  and  prices  to  be  paid.  Wages 
and  prices  shall  not  exceed  rates  established 
by  the  board  for  an  eight-hour  day. 
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The  existing  law  is  changed  by  the  deletion 
of  that  part  which  makes  payment  of  the 
supervisor  dependent  upon  the  board's  find- 
ing that  the  report  is  correct.  A  preceding 
study  proposal  provides  for  a  salary  for  the 
superintendent. 


Some  rewriting,  and  substitution  of  superin- 
tendent for  supervisor. 


The  proposal  alters  the  substance  of  the 
existing  law;  it  updates  it,  and  substitutes 
the  superintendent  for  the  supervisor. 


Existing  Law 


Study  Proposal 


Comment 


for  such  laborers,  teams,  and  implements 
per  day  of  eight  hours;  provided,  that  the 
time  taken  by  such  laborers  or  teams  in 
going  to  and  from  the  place  of  labor  shall 
not  be  included  within  such  period  of  eight 
hours. 

Section  32-312.  CONSTRUCTION  OF 
DRAINS  AND  DITCHES  —  PENALTY 
FOR  OBSTRUCTIONS.  The  road  super- 
visor, or  other  person  designated  by  the 
board  of  county  commissioners,  has  author- 
ity to  open  or  construct  drains  and  ditches 
for  the  making  and  preserving  of  roads  and 
highways,  doing  as  little  injury  as  may  be 
to  the  adjoining  land,  and  any  person 
stopping  or  obstructing  the  drains  or  ditches 
so  made  forfeits  the  sum  of  fifty  dollars,  to 
be  recovered  by  the  supervisor  or  board  of 
county  commissioners  in  a  civil  action  in 
any  court  of  competent  jurisdiction.  If  any 
person  feels  aggrieved  by  the  act  of  any 
supervisor,  or  other  person  designated  by 
the  board  of  county  commissioners,  he  may 
make  complaint  in  writing  to  the  board  of 
county  commissioners,  who  will  allow  just 
damages  and  pay  the  same  out  of  the  road 
fund. 

Section  16-3302.  COUNTY  SURVEYOR  TO 
WORK  UNDER  DIRECTION  OF  COUNTY 
COMMISSIONERS— APPROVAL  OF  COM- 
MISSIONERS REQUIRED  TO  CONTRACT 
INDEBTEDNESS— DUTIES  OF  COUNTY 
SURVEYOR.  The  county  surveyor  shall 
work  under  the  direction  of  the  board  of 
county  commissioners,  but  shall  have  no 
power  or  authority  to  incur  any  indebted- 
ness on  the  part  of  the  county  without  the 
order  or  approval  of  the  board  of  county 
commissioners  being  first  obtained  therefor; 
He  shall  make  all  surveys,  establish  all 
grades,  prepare  plans,  specifications,  and 
estimates;  he  shall  report  any  delinquency 
or  inefficiency  of  any  road  overseer  or  other 
person  employed  upon  the  roads  within  his 
county;  he  shall,  from  time  to  time,  make 
progress  reports  and  estimates  of  all  work, 
and  such  other  facts  in  relation  thereto  as 


Section  5-307.  CONSTRUCTION  OF 
DRAINS  AND  DITCHES  —  PENALTY 
FOR  OBSTRUCTIONS.  (1)  The  superin- 
tendent may  open  or  construct  drains  and 
ditches  for  making  and  preserving  roads 
and  highways,  doing  as  little  injury  as  may 
be  possible  to  the  adjoining  land. 

(2)  Any  person  who  stops  or  obstructs 
any  drain  or  ditch  so  constructed  forfeits 
the  sum  of  fifty  dollars  ($50),  to  be  re- 
covered by  the  superintendent  or  board  in 
a  civil  action  in  any  court  of  competent 
jurisdiction. 

(3)  Any  person  aggrieved  by  the  act  of 
the  superintendent  may  make  a  written 
complaint  to  the  board,  which  if  it  finds  the 
complaint  valid,  may  pay  damages  out  of 
the  county  road  fund. 


Section  16-3302.  COUNTY  SURVEYOR  TO 
WORK  UNDER  DIRECTION  OF  COUNTY 
COMMISSIONERS— APPROVAL  OF  COM- 
MISSIONERS REQUIRED  TO  CONTRACT 
INDEBTEDNESS— DUTIES  OF  COUNTY 
SURVEYOR.  (1)  The  county  surveyor 
shall  work  under  the  direction  of  the  board 
of  county  commissioners,  but  shall  have  no 
power  or  authority  to  incur  any  indebted- 
ness on  the  part  of  the  county  without  the 
prior  order  or  approval  of  the  board. 

( 2 )  He  shall  make  all  surveys,  establish 
all  grades,  and  prepare  plans,  specifications, 
and  estimates. 

(3)  He  shall  make  progress  reports  and 
estimates  of  all  work,  and  such  other  facts 
in  relation  thereto,  as  may  be  required  by 
the  board. 


A  decision  of  the  Supreme  Court  : 
clear  that  this  is  the  duty  of  the  supe 
and  not  the  surveyor.  It  is  transfern 
the  proposal,  to  the  superintende: 
change  of  substance  is  worked  in  givii 
board  discretion  to  determine  whethi 
complaint  has  merit.  As  it  stands,  th 
requires  the  board  to  pay  upon  rece 
any  complaints. 


This  section  should  not  be  included  i 
Highway  Code.  It  amends  the  existin 
to  remove  from  the  duties  of  the  c 
surveyor  matters  relating  to  high 
Other  sections,  among  them  16-3303  ai 
3305,  which  relate  to  the  duties  of  tin 
veyor,  need  not  be  amended. 
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Existing  Law 


Study  Proposal 


Comment 


may  be  required  by  the  state  highway  com- 
mission, board  of  county  commissioners,  or 
both. 

Section  16-3311.  MUST  INSPECT  ROAD 
WORKS.  The  county  surveyor  shall  also, 
at  the  direction  of  the  county  commissioners, 
direct  and  inspect  the  work  and  expendi- 
tures of  the  road  supervisors;  also  furnish 
plans  and  specifications  for  road  or  bridge 
work,  and  he  shall  be  chairman  of  all  boards 
of  road  viewers. 

Section  16-3312.  MUST  NOT  BE  INTER- 
ESTED IN  CONTRACTS.  The  county  sur- 
veyor shall  not  be  interested,  directly  or 
indirectly,  in  any  contract  for  the  construc- 
tion or  repair  of  roads  or  bridges  under  his 
charge,  or  in  any  claim  or  voucher  for  labor 
or  material  in  connection  with  such  repairs 
or  construction. 


IF  the  study  proposal  to  establish  the  po- 
sition of  county  road  superintendent  is 
accepted,  these  statutes  must  be  repealed. 


PART  4. 
LOCAL  IMPROVEMENT  DISTRICTS 


Existing  Law 

Section  32-501.  DUTY  OF  COUNTY  COM- 
MISSIONERS TO  CONSTRUCT  MAIN 
HIGHWAYS  AND  LEVY  ASSESSMENTS. 
The  board  of  county  commissioners  of  any 
county  in  this  state  shall  have  power  as 
hereinafter  provided  and  it  shall  be  its 
duty  to  cause  to  be  constructed,  laid  out, 
and  improved  main  highways  within  their 
respective  counties  and  to  levy  and  cause 
to  be  collected  an  assessment  upon  all  lots, 
tracts  and  parcels  of  land  specifically  bene- 
fited by  such  improvements,  laying  out,  or 
construction  for  paying  the  cost  and  expense 
thereof  which  assessment  shall  become  a 
first  lien  upon  the  property  liable  for,  prior 
and  superior  to  all  other  liens  and  encum- 
brances, and  to  provide  for  the  payment  of 
such  assessment  either  on  the  immediate 
payment  plan  or  by  installments,  and  to 
issue  local  improvement  district  bonds  and 
coupons  for  each  installment. 


Study  Proposal 

Section  5-401.  DUTY  OF  BOARD  TO  CON- 
STRUCT ROADS  AND  LEVY  ASSESS- 
MENTS. ( 1 )  Upon  proper  petition,  as  here- 
inafter provided,  the  board  shall  cause 
county  roads  to  be  laid  out,  opened,  con- 
structed and  improved. 

(2)  The  board  shall  levy  and  cause  to 
be  collected  an  assessment  upon  all  parcels 
of  land  specifically  benefited  by  the  laying 
out,  opening,  construction,  or  improvement 
for  paying  the  costs  thereof. 

( 3 )  The  assessment  shall  be  a  first  lien 
upon  the  land  liable,  prior  and  superior  to 
all  other  liens  and  encumbrances. 

(4)  The  board  shall  provide  for  the  pay- 
ment of  assessments  either  on  the  immediate 
payment  plan  or  by  installments. 

(5)  The  board  shall  issue  local  improve- 
ment district  bonds  and  coupons  for  each 
installment. 
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Comment 

Rewritten  and  reorganized.  References  to 
"main  highways"  are  changed  to  "county 
roads."  In  addition,  the  grant  of  power  fol- 
lowed by  a  directive  to  act  is  omitted. 

A  general  comment  applies  throughout  this 
part:  If  the  proposal  to  create  the  office  of 
county  road  superintendent  is  effectuated, 
all  references  to  the  county  surveyor  should 
be  changed. 

Furthermore,  although  some  portions  of  this 
Part  might  have  been  placed  in  the  chapter 
entitled  "County  Finance,"  it  was  decided 
that  all  matters  relating  to  local  improve- 
ment districts  should  be  placed  together. 


Existing  Law 


Study  Proposal 


Comment 


Section  32-503.  PETITION  FOR  CON- 
STRUCTION OR  IMPROVEMENT  OF 
HIGHWAY.  The  owners  of  two-thirds  of 
the  lineal  feet  of  land  fronting  on  such  road 
or  proposed  road,  or  part  thereof,  sought  to 
be  laid  out,  constructed,  or  improved,  may 
present  to  the  board  of  county  commission- 
ers, a  petition  setting  forth  that  the  peti- 
tioners are  such  owners  and  that  they  desire 
such  road  to  be  opened,  laid  out,  or  con- 
structed under  the  provisions  of  this  act; 
the  kind  and  nature  of  the  improvement 
desired  and  the  mode  of  payment  of  the 
assessments  to  be  levied  for  defraying  the 
cost  thereof.  If  any  such  property  stands  in 
the  name  of  a  deceased  person  or  any  person 
for  whom  a  guardian  has  been  appointed, 
the  signature  of  the  executor,  administrator 
or  guardian,  as  the  case  may  be  shall  be 
deemed  equivalent  to  the  signature  of  the 
owner  of  the  property. 


Section  32-502.  RESOLUTION  OF  PUBLIC 
INTEREST.  Upon  presentation  of  a  peti- 
tion as  provided  in  this  act,  the  board  of 
county  commissioners  shall  pass  a  resolution 
that  the  public  interest  demands  the  im- 
provement, laying  out,  or  construction  of 
such  road,  or  part  thereof,  and  described 
in  such  resolution,  but  such  description  shall 
not  include  any  portion  of  a  highway  within 
the  boundaries  of  any  city  or  incorporated 
town. 

Section  32-504.  PROCEEDINGS  UPON  RE- 
CEIPT OF  PETITION.  On  receipt  of  such 
petition  the  board  shall  make  an  order  ap- 
pointing a  place  in  the  vicinity  of  said  road 
and  fix  the  time  when  said  petitioners  and 
all  owners  of  the  land  fronting  upon  said 


Section  5-402.  PETITION  FOR  CON- 
STRUCTION OR  IMPROVEMENT  OF 
ROAD.  ( 1 )  A  petition  for  laying  out,  open- 
ing, constructing,  or  improving  a  county 
road  may  be  presented  to  the  board  by  the 
owners  of  two-thirds  ( 2/3 )  of  the  lineal  feet 
of  land  fronting  on  the  proposed  or  existing 
road. 

(a)  If  any  such  land  stands  in  the  name 
of  a  deceased  person  or  any  person  for  whom 
a  guardian  has  been  appointed,  the  signature 
of  the  executor,  administrator,  or  guardian 
shall  be  equivalent  to  the  signature  of  the 
owner. 

(2)   The  petition  must  set  forth: 

( a )  That  the  petitioners  are  such  owners 
and  that  they  desire  the  petitioned  action. 

(b)  The  kind  and  nature  of  the  improve- 
ment desired. 

(c)  The  mode  of  payment  of  the  assess- 
ments to  be  levied  for  defraying  the  cost 
thereof. 

(d)  The  portion  of  the  costs  which  the 
district,  if  formed,  will  assume  and  pay. 

(i)  It  must  not  be  less  than  thirty-five 
per  cent  (35%)  of  the  costs,  and  may  be  as 
much  as  seventy-five  per  cent  (75%)  there- 
of. 

Section  5-403.  RESOLUTION  OF  PUBLIC 
INTEREST.  Upon  receipt  of  the  petition, 
the  board  shall  pass  a  resolution  that  the 
public  interest  demands  the  laying  out,  open- 
ing, constructing  or  improving  of  the  road, 
or  part  thereof,  described  in  the  resolution. 
The  description  shall  not  include  any  portion 
of  any  road  within  the  boundaries  of  any 
city  or  incorporated  town. 


Section  5-404.  PROCEEDINGS  UPON  RE- 
CEIPT OF  PETITION.  (1)  After  receipt 
of  the  petition  and  passage  of  the  resolution, 
the  board  shall  make  an  order  fixing  a  time 
and  place  in  the  vicinity  of  the  road  for  a 
meeting  between  the  county  surveyor  or  his 
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Extensive  rewriting  and  reorganizatii 
the  interest  of  clarity.  In  addition,  a  pc 
of  section  32-509  which  relates  to  the 
tents  of  the  petition  has  been  adds 
paragraph  (d)  and  subparagraph  (i)  o; 
section  (2). The  balance  of  the  existin; 
is  incorporated  hereafter. 


Rewritten  for  consistency  with  other 
tions. 


A  portion  of  the  existing  law  is  rewi'i 
and  reorganized.  There  is  added  the  si 
ment  that  the  board  acts  after  it  has  pa 
the  resolution  provided  for  in  the  precei 
section. 


Existing  Law 

-oad  or  lands  owned  within  two  miles  on 
Hther  side  of  said  road  and  upon  whose 
lands  special  assessments  will  be  levied  to 
oay  for  such  construction  or  improvements 
may  meet  with  the  county  surveyor  or  his 
iuly  appointed  deputy  and  the  county  clerk 
shall  immediately   notify   the   said   county 
surveyor  of  such  meeting  and  shall  cause 
a  notice  thereof  to  be  given  by  publication 
in  a  newspaper  printed  and  published  m  the 
vicinity  of  said  road  and  nearest  thereto,  in 
said  county,  for  three   consecutive   weeks 
next  prior  to  the  time  of  such  meeting,  which 
notice  shall  state  the  time  and  place  of  said 
meeting  and  in  general  terms  the  kind  of 
construction  and  improvements  petitioned 
for,  the  place   of  beginning,    intermediate 
points  and  place  of  determination  of  said 
road  or  the  portion  thereof  sought  to  be 
constructed  and  improved.  At  the  said  meet- 
ing the  county  surveyor  or  his  deputy  or 
in  the  absence  of  both  some  one  of  the  said 
landowners  present,  shall  preside,  and  said 
petitioners  and  said  owners,  as  well  as  other 
owners  of  such  land,  shall  proceed  to  elect 
three  of  their  number  as  a  committee  of 
supervisors,  at  least  one  of  whom  shall  be 
chosen  from  those  who  signed  said  petition. 
The  majority  of  said  owners  present  and 
voting  at  such  meeting  shall  be  sufficient 
to  such  election,  and  said  presiding  officer 
shall  declare  and  certify  to  said  board  of 
county  commissioners  the   names  of  such 
owners  so   elected   as   such    committee    of 
supervisors.   The  persons   so   elected   shall 
qualify  immediately  by  taking  an  oath  that 
they  are  owners  of  lands  benefited  by  said 
improvements  and  to  be  included  within  the 
local  assessment  district,  and  that  they  will 
tally,   impartially,    and    faithfully    perform 
jneir  duties  as  supervisors  to  the  best  of 
their  ability,  which  said  oath  may  be  ad- 
ministered by  any  one   authorized   to   ad- 
minister oaths,  or  by  said  county  surveyor 
1  or  his  deputy,  and  are  both  herebv  author- 
■  lzeci  to  administer  the  same. 


Study  Proposal 

deputy  and  the  petitioners  and  all  owners 
upon  whose  lands  special  assessments  will 
be  levied. 

(2)  The  county  clerk  shall  immediately 
notify  the  county  surveyor  of  the  meeting 
and  shall  cause  a  notice  thereof  to  be  printed 
in  the  newspaper  published  nearest  to  the 
vicinity  of  the  road.  The  notice  shall  be 
published  for  three  (3)  consecutive  weeks 
prior  to  the  time  of  the  meeting. 

(3)  The  notice  shall  state  the  time  and 
place  of  the  meeting,  and  in  general  terms 
the  kind  of  construction  or  improvement 
sought,  and  the  places  of  beginning,  inter- 
mediate points  and  termination. 

Section  5-405.  PROCEEDINGS  AT  MEET- 
ING. (1)  The  petitioners  and  all  owners 
of  land  fronting  on  the  road  or  land  owned 
within  two  miles  on  either  side  of  it  upon 
which  special  assessments  will  be  levied  may 
meet  with  the  surveyor  or  his  duly  ap- 
pointed deputy. 

(2)  The  surveyor  or  his  deputy,  or,  in 
their  absence  one  of  the  landowners  pres- 
ent, shall  preside.  Those  present  shall  elect 
three  as  a  committee  of  supervisors;  at  least 
one  of  them  shall  be  a  petitioner. 

(a)  A  majority  of  the  owners  present 
and  voting  shall  be  sufficient  for  election. 
The  presiding  officer  shall  certify  to  the 
board  the  names  of  the  owners  elected  to 
the  committee. 

(3)  Those  elected  shall  qualify  immedi- 
ately by  taking  an  oath  that  they  are  owners 
of  land  benefited  by  the  improvements  and 
to  be  included  within  the  local  assessment 
district.  They  shall  take  an  oath  that  they 
will  fully,  impartially,  and  faithfully  per- 
form their  duties  as  supervisors. 

( 4 )  The  surveyor  or  his  deputy  may  ad- 
minister the  oath,  or  it  may  be  administered 
by  anyone  so  authorized  by  law. 


Comment 


This  proposal  rewrites  and  reorganizes  the 
balance  of  section  32-504. 
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Existing  Law 

Section  32-505.  DUTY  OF  SUPERVISORS 
AND  COUNTY  SURVEYOR.  It  shall  be  the 
duty  of  said  supervisors  and  county  sur- 
veyor or  his  deputy,  to  forthwith  proceed 
to  view,  examine  and  survey  said  road 
sought  to  be  constructed  or  improved,  that 
said  surveyor  make  plans  and  specifications 
as  well  as  possible  and  estimate  the  cost  of 
such  construction;  to  examine  and  deter- 
mine the  lands  that  will  be  specially  bene- 
fited by  such  improvement  or  construction 
and  should  be  included  within  the  local  dis- 
trict that  is  to  be  assessed  to  defray  the  cost 
and  expense,  and  such  improvements  and 
benefits;  to  ascertain  all  if  any  damage  or 
injury  to  the  property;  if  any  person  or 
persons  will  be  sustained  by  or  in  conse- 
quence of  the  making  of  such  improvement 
or  construction  for  the  payment  of  which 
such  local  assessment  district  would  be 
liable,  and  in  so  far  as  may  be  obtained 
without  cost  to  the  said  assessment  district 
the  release  in  writing  from  each  person  or 
persons  of  their  claim  in  such  damage  or 
injury  or,  in  case  of  failure  so  to  do,  arrange 
in  so  far  as  may  be,  in  such  release  to  be 
given,  upon  the  approval  or  consent,  for 
such  terms  as  to  amount  as  may  be  deemed 
fair  and  reasonable,  to  be  paid  from  the 
moneys  collected  upon  the  assessment  of 
said  district;  and  said  surveyor  shall  without 
delay  prepare  such  plan  and  specifications 
and  an  estimate  of  the  cost  of  such  improve- 
ment and  construction  enclosing  therein  all 
expenses  incident  thereto,  and  prepare  a 
plat  and  description  of  such  local  assessment 
district  and  a  description  of  several  tracts 
or  parcels  of  land  included  therein  and  the 
valuation  of  said  lands  as  the  same  appear 
upon  the  last  annual  assessment-roll  of  the 
county  made  for  the  purpose  of  levying 
general  taxes  thereon. 

Section  32-507.  REPORT  OF  COUNTY 
SURVEYOR  —  ORDER  CREATING  DIS- 
TRICT. When  the  county  surveyor  shall 
have  completed  the  said  work  of  making 
estimates  and  surveying  the  said  road,  he 
shall   at   the   next   annual   meeting   of   the 


Study  Proposal 

Section  5-406.  DUTIES  OF  COMMITTEE 
AND  SURVEYOR.  ( 1 )  The  committee  and 
the  surveyor  or  his  deputy  shall: 

(a)  Immediately  view,  examine,  and 
survey  the  road  petitioned  for. 

(b)  Examine  and  determine  the  lands 
which  will  be  specially  benefited  by  the 
road  and  which  should  be  included  within 
the  district  that  is  to  be  assessed. 

(c)  Ascertain  whether  any  damage  or 
injury  to  property  will  be  sustained  by  or  in 
consequence  of  the  making  of  the  road. 

(d)  Obtain,  if  possible,  without  cost  the 
release  in  writing  of  each  person  of  his  claim 
for  such  damage  or  injury. 

(e)  Arrange,  when  necessary,  for  a  re- 
lease to  be  given  for  such  amount  as  may  be 
fair  and  reasonable. 

(2)  The  surveyor  shall  without  delay 
prepare  plans  and  specifications  and  cost 
estimates.  He  shall  prepare  a  plat  and  de- 
sription  of  the  local  assessment  district  and 
a  description  of  the  parcels  of  land  included 
in  the  district.  The  valuation  of  the  lands 
shall  be  that  which  appears  on  the  last  an- 
nual assessment-roll  of  the  county  for  the 
levying  of  general  taxes. 


Section  5-407.  REPORT  OF  COUNTY  SUR- 
VEYOR—ORDER CREATING  DISTRICT. 
( 1 )  At  the  next  annual  meeting  of  the  board 
after  the  surveyor  has  completed  surveying 
the  road  and  making  estimates,  he  shall 
make  a  detailed  report. 
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Comment 

The  section  is  extensively  rewrittei 
organized.  The  result  is  that  a  porti 
existing  law  which  is  incomprehe 
removed. 


Extensively  rewritten  and  reorgani 
existing  law  is  but  one  sentence  co 
224  words — and  two  blanks! 


Existing  Law 

loard  of  county  commissioners  render  a  de- 
ailed  report  to  the  board  that  the  maps, 
lescriptions,  plans,  specifications,  and  de- 
ails  and  estimates  of  damages,  costs  and 
■xpenses,  and  if  it  should  appear  from  such 
eport  that  the  whole  amount  of  the  dam- 
iges,  costs  and  expenses  of  such  construction 
ind '  improvements  chargeable  as  a  lien 
igainst  the  property  specially  benefited 
vithin  the  improvement  district,  does  not 
exceed  fifty  per  cent  of  the  total  assessed 
valuation  of  the  lots,  tracts,  and  parcels  of 
and  contained  in  such  improvement  dis- 
iricts,  as  the  same  appears  upon  the  last 
mnual  assessment-roll  of  the  county,  the 
;aid  board  shall  make  and  enter  upon  the 
•eports,  an  order  that  such  improvements 
md  construction  be  made,  thus  creating 
such  local  improvement  district  for  the  pay- 
ment of  such  damages,  costs,  and  expenses 
af  making  such  improvements  and  construc- 
tion by  special  assessment  of  the  property 
in  such  district  specially  benefited;  to  be 
known  and  designated  local  improvement 

district  No in 

county,  Montana,  and  such  report  shall  be 
kept  on  file  in  the  office  of  said  board  as 
well  as  in  the  office  of  the  county  surveyor. 

Section  32-509.  PROPORTIONAL  SHARE 
OF  COSTS  TO  BE  STATED  IN  PETITION, 
WHEN  —  ORDER  OF  BOARD  CONCERN- 
ING. When  the  local  improvement  district 
is  being  laid  out  and  roads  constructed  and 
improved  therein,  the  petitioners  therefor, 
in  the  petition  provided  for  in  this  act,  shall 
state  therein  the  proportional  share  of  the 
costs  and  expenses  of  said  work  of  improve- 
ments that  the  said  local  improvement  dis- 
trict will  agree  to  assume  and  pay;  which 
said  sum  must  not  be  less  than  thirty-five 
Per  cent  thereof  and  may  be  as  much  as 
seventy-five  per  cent  thereof. 

Whenever  an  agreement  has  been  made  and 
entered  into  between  the  said  proposed  local 
aistrict  and  the  said  board  of  county  com- 
h  lssl°ners,  specifying  the  amount  that  shall 
Paid  by  said  local  district  and  the  amount 


Study  Proposal 

( a )  The  report  shall  state  that  the  maps, 
descriptions,  plans,  specifications,  and  de- 
tails and  estimates  of  damages,  costs,  and 
expenses  have  been  completed. 

( 2 )  The  whole  amount  of  damages,  costs, 
and  expenses  shall  not  exceed  fifty  per  cent 
(50%  )  of  the  total  assessed  valuation  of  the 
parcels  of  land  in  the  district,  as  determined 
from  the  last  annual  assessment  roll  of  the 
county.  If  it  does  not,  the  board  shall  make 
and  enter  upon  the  report  an  order  that  the 
road  be  made. 

( 3 )  That  order  shall  create  the  local  im- 
provement district  to  be  known  and  desig- 
nated as  local  improvement  No 

in county,  Montana. 

Copies  of  the  report  shall  be  kept  in  the 
offices  of  the  board  and  the  surveyor. 


Comment 


Section  5-408.  SHARING  OF  COSTS  — 
ORDER  OR  BOARD.  The  board  may  enter 
an  agreement  to  share  costs  with  the  district 
when  the  petition  presented  states  the  pro- 
portion which  the  district  will  pay.  After 
such  an  agreement  has  been  made,  specify- 
ing the  amount  to  be  paid  by  the  district  and 
the  amount  to  be  paid  from  county  funds, 
the  board  shall  make  an  order  to  that  effect 
on  the  records  of  its  proceedings. 


A  portion  of  the  existing  law  was  incorpor- 
ated in  section  5-402.  The  balance  is  re- 
written in  this  study  proposal. 
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Existing  Law 
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Comment 


that  shall  be  paid  from  the  county  funds, 
the  board  shall  make  an  order  to  that  effect 
on  the  records  of  the  proceedings  of  such 
county  commissioners. 

Section  32-510.  PAYMENT  OF  COUNTY'S 
SHARE  OF  EXPENSE.  The  board  of 
county  commissioners  shall  have  the  power 
and  it  shall  be  its  duty  to  order  paid  from 
the  county  funds  the  share  of  the  county 
for  the  construction  or  improvement  of  the 
main  highway  in  said  local  improvement 
district  as  in  this  act  provided,  not  to  exceed, 
however,  sixty-five  per  cent  of  the  cost  of 
construction  and  laying  out  or  improving  of 
such  highway  and  such  amount  so  ordered 
shall  be  the  proper  charge  against  the  county 
wherein  the  improvement  or  construction  is 
made  and  the  same  shall  be  paid  by  the 
county  treasurer  of  such  county  upon  war- 
rants duly  drawn  as  ordered  by  the  board 
of  county  commissioners. 

Section  32-506.  FORMATION  AND  BOUN- 
DARIES OF  DISTRICT.  The  local  as- 
sessment district  shall  be  constituted  and 
the  boundaries  thereof  fixed  as  follows :  The 
lands  extending  from  the  center  of  the  road 
one-half  mile  on  each  side  thereof,  to  wit: 
a  distance  of  one  mile  in  width  shall  con- 
stitute "Part  One"  of  said  local  assessment 
district;  "Part  Two"  of  said  local  assessment 
district  shall  be  that  portion  of  said  lands 
embraced  within  an  area  one  mile  wide  on 
each  side  of  part  one,  and  "Part  Three"  of 
said  local  assessment  district  shall  be  all 
lands  lying  within  the  area  one  mile  wide 
extending  along  part  two  of  said  district; 
all  of  said  division  shall  extend  the  full 
length  of  said  proposed  road  and  one  mile 
beyond  the  terminus  thereof,  unless  said 
local  committee  of  supervisors  shall  other- 
wise provide.  Each  separate  tract  or  parcel 
of  land  lying  and  being  in  part  one  of  said 
district  shall  be  assessed  and  be  subject  to 
a  charge  for  a  proportional  part  of  forty-five 
per  cent  of  the  whole  cost  of  construction 
work  or  improvement  payable  by  said  dis- 
trict and  said  lands  shall  be  subject  to  a  lien 


Section  5-409.  PAYMENT  OF  COUNTY'S 
SHARE  OF  EXPENSE.  The  board  shall 
order  paid  from  county  funds  the  share  of 
the  county  for  construction  or  improvement 
of  the  road.  However,  payment  shall  not 
exceed  sixty- five  per  cent  (65%  )  of  the  cost. 
This  amount  shall  be  a  proper  charge 
against  the  county,  and  shall  be  paid  by  the 
treasurer  upon  warrants  duly  drawn  as 
ordered  by  the  board. 


Section  5-410.  FORMATION  AND  BOUN- 
DARIES OF  DISTRICT.  (1)  The  boun- 
daries of  each  local  assessment  district  shall 
be  fixed  as  follows: 

( a )  The  lands  extending  from  the  center 
of  the  road  one-half  ( Vz )  mile  on  each  side 
thereof  [measuring  one  (1)  mile  in  width] 
shall  constitute  "Part  One"  of  the  district. 

(b)  The  lands  embraced  within  an  area 
one  ( 1 )  mile  wide  on  each  side  of  Part  One 
shall  constitute  "Part  Two"  of  the  district. 

(c)  The  lands  embraced  within  an  area 
one  ( 1 )  mile  wide  on  either  side  of  Part  Two 
shall  constitute  "Part  Three"  of  the  district. 

(2)  Each  of  the  parts  shall  extend  the 
full  length  of  the  proposed  road  and  one 
mile  beyond  the  terminus  unless  the  com- 
mittee shall  otherwise  provide. 

Section  5-411.  ASSESSMENT  OF  LANDS 
IN  EACH  PART— LIEN.  (1 )  Each  separ- 
ate parcel  of  land  in  Part  One  shall  be 
assessed  for  its  proportion  of  forty-five  per 
cent  (45%)  of  the  whole  cost  payable  by 
the  district. 
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Extensive  rewriting  and  removal  of  sui 
age. 


The  proposal  embodies  but  a  portion 
extremely  long  and  poorly  drafted  se 
Paragraph  (c)  of  subsection  (1)  is  ch; 
substantially  from  the  original,  but  thi 
no  change  in  substance. 


It  is  unbelieveable  that  law  as  badly  P 
as  the  last  two  sentences  of  the  existing 
should  have  been  passed  in  1917  (# 
ch.  12  of  ch.  172)  and  continue  to  exist 
they  stand,  those  two  sentences  do  not" 
sense,  and  could  not  be  applied  literal! 


Existing  Law 

therefor  until  said  assessments  shall  be  paid; 
each  separate  tract  or  parcel  of  land  in  said 
nart  two  of  said  district  shall  be  assessed 
and  subject  to  a  charge  for  a  proportional 
part  of  thirty-five  per  cent  of  said  whole 
cost  of  expense  of  said  construction  work 
and  improvements  assessable  against  said 
entire  district  and  be  subject  to  a  lien  there- 
for until  all  of  said  assessments  shall  have 
been  paid;  each  tract  or  parcel  of  land  in 
said  part  three  of  said  district  shall  be  as- 
sessed and  subject  to  a  charge,  a  propor- 
tional part  of  twenty  per  cent  of  said  whole 
cost  and  expense  of  said  construction  work 
and  improvements  assessable  to  said  district 
and  all  of  said  lands  therein  shall  be  subject 
to  a  lien  for  said  assessment  until  all  of  said 
assessment  has  been  paid.  The  charge  upon 
the  several  tracts  or  parcels  of  land  to  each 
subdivision  of  said  district  shall  be  assessed 
ratable  according  to  the  front-foot  plan;  that 
is  to  say,  one  foot  of  longitude  measured 
along  the  road  constituting  the  center   of 
such  improvement  district,  and  extending 
latitudinally  across  the  subdivision  shall  be 
taken  as  the  unit  by  which  to  determine 
the  proportion  of  the  assessment,  so  that  a 
unit  in  each  subdivision  are  not  equal  to 
each  other  the  rates   fixed   for   each   sub- 
division will  be  eight  hundred  and  eighty 
square  feet  to  superficial  area.  If  the  area 
of  said  subdivision  are  not  equal  to  each 
other  the  rates  fixed  for  each  subdivision 
shall  be  fixed  on  the  basis  that  the  benefit 
conferred    on    eight    hundred    and    eighty 
square  feet  of  land    in   subdivisions   first, 
second  and  third,  are  related  to  each  other 
as  are  the  numbers  forty-five,  thirty-five, 
and  twenty,  respectively. 

Section   32-513.    APPOINTMENT    OF    IN- 
SPECTOR —  COMPENSATION     OF     IN- 
SPECTOR AND  SUPERVISORS  —  CON- 
li  f  ^RUCTION  BY   COUNTY  —   LIEN   ON 
;  L'ANDS.    The  committee  of  supervisors  and 
snTw  survey°r  together  shall  appoint  some 
suitable  and  competent  person  other  than 
at    ".  conimittee  as  an  inspector  of  such  work 
it  progresses,  whose  duty  it  shall  be  to 
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(2)  Each  separate  parcel  of  land  in  Part 
Two  shall  be  assessed  for  its  proportion  of 
thirty-five  per  cent  (35%)  of  the  cost. 

(3)  Each  separate  parcel  of  land  in  Part 
Three  shall  be  assessed  for  its  proportion  of 
twenty  per  cent  (20%)  of  the  cost. 

(4)  All  of  the  lands  in  each  part  shall  be 
subject  to  a  lien  for  all  of  the  assessments  of 
that  part  until  they  have  been  paid. 

Section  5-412.  METHOD  OF  ASSESS- 
MENT. ( 1 )  The  assessments  upon  the  par- 
cels of  land  in  each  part  shall  be  made 
ratably  according  to  the  front-foot  plan,  as 
follows : 

(a)  The  unit  used  to  determine  the  pro- 
portion of  assessment  shall  be  one  foot  of 
longitude  measured  along  the  road  consti- 
tuting the  center  of  the  district  and  extend- 
ing latitudinally  across  the  part. 

(b)  Because  units  in  each  part  may  not 
be  equal,  assessment  rates  for  each  part 
shall  be  determined  for  eight  hundred  eighty 
(880)  square  feet  of  surface. 

(2)  If  the  areas  of  the  parts  are  not 
equal,  the  rates  fixed  for  parts  one,  two,  and 
three  shall  be  related  to  each  other  as  are 
the  numbers  forty-five  (45),  thirty-five  (35) 
and  twenty  (20),  respectively. 

Section  5-413.  APPOINTMENT  OF  IN- 
SPECTOR —  COMPENSATION  OF  IN- 
SPECTOR AND  COMMITTEE.  (1)  The 
committee  and  surveyor  together  shall  ap- 
point some  suitable  and  competent  person 
other  than  they  to  act  as  an  inspector  of  the 
work.  He  shall  be  upon  the  work  at  all 
times  during  its  progress  and  inspect  the 
performance  thereof.  He  shall  report  to  and 
be  under  the  supervision  of  the  surveyor. 

(2)  He  shall  be  paid  for  his  services  as 
inspector  at  the  rate  of  five  dollars  ($5)  per 
day  for  the  time  he  is  actually  engaged 
thereon. 

(3)  Each  supervisor  shall  be  paid  the 
sum  of  three  dollars   ($3)  per  day  for  the 
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Comment 

this  study  has  no  other  result,  section  32-506 
ought  to  be  altered. 


This  proposal  contains  another  portion  of 
section  32-506,  extensively  rewritten  in  the 
interest  of  clarity. 


The  proposal  is  a  portion  of  the  existing 
law.  Should  the  proposal  to  create  the  office 
of  county  road  superintendent  be  adopted, 
this  provision  ought  to  be  repealed  so  far 
as  it  relates  to  the  inspector  and  the  sur- 
veyor. The  rates  of  compensation  ought  to 
be  increased. 


Existing  Law 
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Comment 


be  upon  the  work  at  all  times  during  its 
progress  and  to  inspect  the  performance 
thereof  and  to  report  to  and  to  be  under  the 
supervision  of  the  county  surveyor  and  to 
inform  said  surveyor  and  said  committee  of 
supervisors  of  any  departure  from  the  plans 
and  specifications.  He  shall  be  paid  for  his 
services  as  such  inspector  at  the  rate  of 
five  dollars  per  day  for  the  time  he  is 
actually  engaged  thereon.  Each  member  of 
the  committee  of  supervisors  shall  be  paid 
for  his  services  the  sum  of  three  dollars  per 
day  for  the  time  said  committee  of  super- 
visors is  actually  engaged  in  meeting  and 
acting  with  said  surveyor  and  in  transacting 
as  a  committee  the  business  of  said  local 
improvement  district  until  the  work  shall 
have  been  fully  completed  and  accepted,  and 
said  committee  shall  be  paid  no  mileage  or 
other  expense  save  and  except  the  three 
dollars  herein  provided  for. 

That  when  bids  for  the  construction  and 
improvement  of  said  highways  are  rejected 
by  the  local  committee  of  supervisors,  then 
it  shall  be  lawful  for  the  said  improvement 
district  to  contract  with  the  board  of  county 
commissioners  to  construct  or  improve  said 
highways.  The  said  highways  in  said  im- 
provement districts  may  be  constructed  and 
improved  in  the  first  instance  at  the  entire 
expense  of  said  county  and  the  county  may, 
as  far  as  practicable,  take  the  place  of  a 
private  contractor,  provided  for  in  this  act; 
and  said  county  shall,  when  it  has  paid  for 
such  construction  or  improvements,  be  re- 
compensed for  same  by  the  local  improve- 
ment district  to  the  proportional  part  of  said 
costs  and  expenses  as  shall  have  been  agreed 
upon  before  said  work  was  performed  by 
said  county;  and,  in  case  the  said  installment 
plan  was  adopted,  then,  and  in  that  event, 
the  bonds  issued  for  said  improvement  dis- 
trict shall  become  the  property  of  said 
county,  and  the  lien  herein  provided  for  on 
the  lands  in  said  improvement  district,  shall 
be  as  valid  and  existing  as  if  the  contract 
had  been  let  to  a  private  contractor  as 
provided  in  this  act. 


time  the  committee  is  actually  engaged  in 
meeting  and  acting  with  the  surveyor  and 
in  transacting  the  business  of  the  district. 
No  mileage  or  other  expense  money  shall 
be  paid. 

Section  5-414.  CONSTRUCTION  BY 
COUNTY— LIEN.  (1)  If  bids  for  construc- 
tion and  improvement  are  rejected  by  the 
committee,  the  district  may  contract  with 
the  board  to  construct  or  improve  the  road. 

(2)  Roads  in  districts  may  be  con- 
structed and  improved  in  the  first  instance 
at  the  entire  expense  of  the  county,  and  the 
county  may,  as  far  as  practicable,  take  the 
place  of  a  private  contractor. 

(3)  When  the  county  has  paid  for  con- 
struction and  improvements,  it  shall  be  re- 
compensed or  by  the  district  in  accordance 
with  their  agreement.  If  bonds  were  issued 
under  the  installment  plan,  they  shall  be- 
come the  property  of  the  county. 

( 4 )  The  county  shall  have  the  same  lien 
as  if  the  contract  had  been  let  to  a  private 
contractor. 


The  second  paragraph  of  the  existi: 
has  been  rewritten  and  reorganized. 
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Section  32-514.  APPORTIONMENT  OF 
,0STS  _  ASSESSMENT  ROLL,  CON- 
rENTS  NOTICE  AND  CONFIRMATION 
)F  —  CORRECTION  OF  ERRORS.  When 
he  final  order  for  such  improvement  and 
instruction  shall  have  been  made,  the  com- 
nittee  of  supervisors,  together  with  the 
•ounty  assessor  shall  proceed  to  apportion 
;he  estimated  cost  and  expenses  of  said 
mprovement  and  construction  upon  the 
and  embraced  in  said  improvement  district, 
iccording  to  the  benefit  derived  therefrom, 
ind  within  thirty  days  from  the  letting  of 
:he  contract,  the  said  county  assessor  shall 
report  to  and  file  with  the  board  of  county 
commissioners  and  the  county  treasurer  an 
assessment-roll  in  duplicate,  which  assess- 
ment-roll shall  contain  the  description  of 
each  lot  and  parcel  of  land  to  be  assessed, 
the  amount  to  be  charged,  levied,  or  assessed 
against  each  lot,  parcel,  or  piece  of  land,  in 
proportion  to  the  benefit  to  be  derived  from 
said  improvement  or  construction,  and  the 
name  of  the  owner  of  same,  if  known;  but 
in  no  case  shall  a  mistake  in  the  name  of 
the  owner  be  fatal  to  the  assessment  when 
the  description  of  the  property  is  correct. 

As  soon  as  said  assessment-roll  shall  have 
been  so  reported  and  filed,  the  county  com- 
missioners shall  cause  notice  to  be  pub- 
lished for  three  consecutive  weeks,  which 
notice  shall  be  published  in  the  newspapers 
in  which  notice  of  invitations  for  bids  for 
the  contract  was  published,  notifying  all 
persons  interested  that  such  assessment-roll 
has  been  filed,  and  requiring  them  to  appear 
at  the  office  of  said  county  commissioners 
at  the  county  seat,  as  a  time  not  less  than 
fifteen  days  from  the  date  of  the  last  issue 
°t  said  publication  of  said  notice,  and  make 
objection  thereto,  if  any  they  have.  At  the 
™ie  fixed  for  objections,  the  county  com- 
missioners, together  with  the  assessor  of  the 
county,  shall  meet,  and  if  no  objections  have 
Jf n. flled  to  said  assessment-roll,  the  com- 
missioners shall  make  an  order  confirming 

e  same;  but  if  any  objections  in  writing, 
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Section  5-415.  APPORTIONMENT  OF 
COSTS  —  ASSESSMENT-ROLL  —  CON- 
TENTS. (1)  When  the  order  for  improve- 
ment and  construction  has  been  made  by 
the  board,  the  committee  and  the  county 
assessor  shall  apportion  the  estimated  cost 
and  expenses  to  the  land  in  the  district. 

(2)  Within  thirty  (30)  days  before  the 
letting  of  the  contract,  the  assessor  shall 
report  to  and  file  with  the  board  and  the 
treasurer  an  assessment-roll  in  duplicate.  It 
shall  contain  the  description  of  each  parcel 
of  land  to  be  assessed,  the  amount  to  be 
assessed  against  it,  and  the  name  of  the 
owner,  if  known.  In  no  case  shall  a  mistake 
in  the  name  of  the  owner  be  fatal  to  the 
assessment  when  the  description  of  the  land 
is  correct. 

Section  5-416.  NOTICE— CONFIRMATION 
— ERRORS.  (1)  As  soon  as  the  assess- 
ment-roll is  reported  and  filed,  the  board 
shall  publish  notice  for  three  consecutive 
weeks  in  the  newspapers  in  which  notice 
of  invitations  for  bids  for  the  contract  was 
published.  The  notice  shall  notify  all  per- 
sons interested  that  the  assessment-roll  has 
been  filed,  and  require  them  to  appear  at 
the  office  of  the  board  at  the  county  seat  at 
a  time  not  less  than  fifteen  (15)  days  from 
the  date  of  the  last  publication  of  the  notice 
to  make  objections. 

(2)  At  the  time  fixed,  the  board  and  the 
assessor  shall  meet.  If  no  objections  have 
been  filed,  the  board  shall  make  an  order 
confirming  the  assessment-roll.  If  written 
objections,  properly  verified,  have  been 
filed,  the  board  shall  hear  the  objections, 
receiving  any  testimony  from  any  party  in- 
volved. 

Section  5-417.  CORRECTION  OF  ERRORS 
—LIEN.  (1)  After  the  hearing,  the  board 
shall  make  such  corrections  as  appear  just 
to  apportion  the  assessment  to  the  benefit 
to  be  received.  It  shall  then  make  and  enter 
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Comment 

This  is  the  first  paragraph  of  the  existing 
law,  rewritten  with  no  change  in  substance. 


The  second  paragraph  of  the  existing  law  is 
embodied  in  this  proposal. 


The  balance  of  the  existing  law. 


Existing  Law 
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Comment 


properly  verified,  have  been  filed  by  any  of 
the  landowners  affected  thereby,  the  county 
commissioners  shall  proceed  to  hear  such 
objections,  and  for  that  purpose  shall  hear 
any  testimony  that  shall  be  offered  by  any 
party  interested. 

After  such  hearing  the  board  shall  make 
such  corrections  and  charges,  if  any,  which 
to  them  appear  just  and  requisite  to  appor- 
tion the  assessment  to  the  benefit  to  be 
received  from  such  improvement  or  con- 
struction, and  said  board  shall  then  make 
and  enter  an  order  to  approve  and  certify 
such  assessment-roll,  and  with  the  aid  of 
the  county  assessor  shall  levy  and  assess 
the  amount  thereof  against  each  and  all  of 
the  lots  and  parcels  of  land  or  parts  thereof, 
respectively,  included  in  said  roll  as  pro- 
vided, and  said  assessment  so  made  shall 
become  a  first  lien  on  the  land  described  in 
the  assessment-roll. 

Section  32-515.  MODES  OF  PAYMENT  — 
PAYMENTS  BY  INSTALLMENT.  There 
shall  be  two  modes  of  making  payment  of 
such  special  assessment  charged  against  the 
several  tracts  and  parcels  of  land  included 
in  such  local  improvement  district,  namely 
that  of  "immediate  payment,"  and  that  of 
payments  in  installments,  and  the  mode  of 
payment  shall  be  that  petitioned  for  by  said 
landholders.  The  payment  of  installments 
shall  be  in  six  equal  installments,  in  one, 
two,  three,  four,  five,  and  six  years,  and 
such  installment  payments  shall  be  in  the 
form  of  bonds  that  shall  draw  six  per  cent 
interest  per  annum  from  the  date  until  they 
are  paid. 

Section  32-516.  IMMEDIATE  PAYMENT 
PLAN  —  NOTICE  TO  LANDOWNERS  — 
CONTENTS  OF  NOTICE.  In  case  the  "im- 
mediate payment"  plan  is  adopted  the 
county  commissioners,  as  soon  as  such  as- 
sessment-roll has  been  proved  and  certified, 
shall  deliver  the  same  to  the  county  clerk, 
who  shall  file  one  of  such  duplicates  thereof 
in  his  office,  and  shall  immediately  deliver 


an  order  approving  and  certifying  the  as- 
sessment-roll. 

(2)  With  the  aid  of  the  assessor,  the 
board  shall  levy  and  assess  the  amounts  on 
the  assessment-roll  against  the  parcels  of 
land,  or  parts  thereof. 

(3)  The  assessment  so  made  shall  be  a 
first  lien  on  the  land  described  in  the  assess- 
ment-roll. 


Section  5-418.  MODES  OF  PAYMENT  OF 
ASSESSMENT.  The  petition  shall  state 
whether  the  landowners  want  to  make  pay- 
ment by  the  mode  of  "immediate  payment" 
or  by  payments  in  installments.  Installment 
payments  shall  be  made  in  six  equal  por- 
tions, in  one  ( 1 ) ,  two  ( 2 ) ,  three  ( 3 ) ,  four 
(4),  five  (5),  and  six  (6)  years.  Payments 
shall  be  in  the  form  of  bonds  which  shall 
draw  six  per  cent  (6%  )  interest  per  annum 
from  the  date  they  are  issued  until  they  are 
paid. 


Section  5-419.  IMMEDIATE  PAYMENT  — 
NOTICE  TO  LANDOWNERS.  (1)  If  im- 
mediate payment  is  chosen,  the  board  shall 
deliver  the  assessment-roll  to  the  county 
clerk  as  soon  as  it  has  been  proved  and  cer- 
tified. The  clerk  shall  file  a  duplicate  in  his 
office  and  immediately  deliver  the  other  to 
the  treasurer. 


The    existing    law    is    rewritten    wit 
change  in  substance. 


A  portion  of  the  existing  law  is  rewri 
and    reorganized    without    change   in 
stance. 
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ae  other  of  such  duplicates  to  the  county 
reasurer  that  the  said  treasurer  may  collect 
uch  assessment. 

The  county  treasurer  shall  give  notice  by 
lublication  for  two  consecutive  weeks  in 
he  newspapers  in  which  the  notice  for  bids 
vas  advertised,  and  shall  mail  copy  of  such 
lotice  to  the  owners  of  the  property  as- 
essed,  when  the  name  of  such  owner  and 
lis  post-office  address  are  known,  but  the 
ailure  to  mail  such  notice  shall  not  be  fatal 
o  such  assessment  when  publication  thereof 
s  made  in  said  newspapers.  Said  notice  shall 
jtate  that  such  assessment-roll  has  been  cer- 
;ified  to  the  treasurer  for  collection,  and 
hat  unless  payment  is  made  within  thirty 
lays  from  the  date  of  such  notice,  such 
assessment  will  become  delinquent  and  shall 
bear  interest  at  the  rate  of  ten  per  cent  per 
annum,  and  if  not  paid  before  such  assess- 
ment shall  have  become  delinquent,  a 
penalty  of  five  per  cent  shall  be  added  to 
the  sums  delinquent,  as  well  as  the  interest 
on  the  annual  tax  roll  for  the  current  year 
against  each  lot,  tract,  and  parcel  so  delin- 
quent, and  that  the  interest  and  penalty 
collected,  as  other  taxes  are  collected,  to- 
gether with  such  additional  charges  as  are 
authorized  to  be  charged  and  collected  on 
other  delinquent  taxes,  and  that  the  same 
shall  be  sold  for  the  amount  of  such  special 
assessment  with  interest,  penalty,  and  costs, 
in  the  manner  and  with  the  same  authority 
as  lands  are  sold  for  general  taxes. 

Section  32-517.  PROCEDURE  UPON 
ADOPTION  OF  INSTALLMENT  PLAN  — 
COUNTY  TREASURER  TO  COLLECT  AN- 
NUAL INSTALLMENTS.  In  case  the  mode 
of  payment  by  installment  be  adopted,  the 
county  commissioners  and  the  committee  of 
supervisors  shall  proceed,  as  nearly  as  may 
^e>  as  in  case  the  mode  of  immediate  pay- 
ment plan  was  adopted,  to  the  approval  and 
rftifymg  of  the  assessment-roll;  but  the 
tim  r  commissi°ners  and  assessor,  at  the 
e  of  levying  said  assessment,  and  in  their 
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(2)  The  treasurer  shall  publish  a  notice 
for  two  consecutive  weeks  in  the  news- 
papers in  which  the  notice  for  bids  was 
advertised  and  shall  mail  a  copy  of  the  notice 
to  the  owners  of  the  land  assessed,  when  the 
name  and  post  office  address  of  the  owner 
are  known. 

(a)  Failure  to  mail  notice  shall  not  be 
fatal  to  the  assessment  when  it  has  been 
published. 

Section  5-420.  CONTENTS  OF  NOTICE. 
The  notice  shall  state  the  following:  (1) 
The  assessment-roll  has  been  certified  to  the 
treasurer  for  collection. 

(2)  Unless  payment  is  made  within 
thirty  (30)  days  from  the  date  of  the  notice, 
the  payment  will  become  delinquent  and 
shall  bear  interest  at  the  rate  of  ten  per  cent 
(10% )  per  annum. 

(3)  If  the  assessment  is  not  paid  before 
it  becomes  delinquent,  a  penalty  of  five  per 
cent  (5%)  shall  be  added,  as  well  as  the 
interest  on  the  annual  tax  roll  for  the  cur- 
rent year. 

(4)  The  interest  and  penalty  shall  be 
collected,  together  with  such  additional 
charges  as  are  authorized  to  be  charged  and 
collected  on  other  delinquent  taxes. 

(5)  The  land  assessed  shall  be  sold  for 
the  amount  of  the  assessment  with  interest, 
penalty,  and  costs,  in  the  manner  and  with 
the  same  authority  as  lands  are  sold  for 
general  taxes. 

Section  5-421.  INSTALLMENT  PAYMENT 
PROCEDURE  —  COUNTY  TREASURER 
TO  COLLECT.  ( 1 )  If  the  mode  of  payment 
is  to  be  by  installments,  the  board  and  the 
committee  shall  approve  and  certify  the 
assessment-roll. 

(2)  The  board  and  the  assessor  shall,  at 
the  time  of  levying  the  assessment,  in  their 
order  setting  the  levy,  declare  that  the  sum 
charged  against  each  parcel  of  land  may  be 
paid  in  equal  annual  installments  with  in- 


Comment 


Some  rewriting  in  the  interest  of  clarity. 


Section  32-517  is  rewritten. 


Existing  Law 

order  naming  such  levy,  shall  provide  and 
declare  that  the  sum  charged  thereby 
against  each  of  such  tracts  or  parcels  of  land 
may  be  paid  in  equal  annual  installments, 
with  interest  upon  the  whole  sum  charged 
at  the  rate  of  six  per  cent  per  annum,  speci- 
fying the  number  of  such  installments, 
which  shall  be  equal  to  the  number  of  years 
for  which  the  bonds  may  run;  and  each 
year  thereafter  the  county  treasurer  shall 
collect  one  of  said  installments,  together 
with  the  interest  due  thereon  and  the  in- 
terest on  the  installments  thereafter  to  be- 
come due,  in  the  same  manner  and  with  the 
same  added  penalty  and  interest  in  case  of 
delinquency,  and  by  means  of  the  same 
proceedings  to  enforce  such  payment  by  the 
sale  of  the  land  as  hereinbefore  provided  for 
the  collection  of  said  assessment  by  the 
method  of  immediate  payment. 

Section  32-518.  COUNTY  COMMISSION- 
ERS MUST  PROVIDE  METHOD  OF  PAY- 
MENT. The  county  commissioners  may, 
and,  in  all  cases  where  improvement  is 
ordered  upon  a  petition,  specifying  the 
method  of  payment  of  bonds  must  provide 
that  the  payment  of  costs  and  expenses  of 
such  improvement  or  construction  be  made 
under  the  provisions  of  this  act,  bv  bonds 
as  charged  against  the  property  of  the  local 
improvement  district,  issued  to  the  contrac- 
tors in  payment  of  the  contract  price,  or  bv 
the  proceeds  of  such  bonds  to  be  issued  and 
sold  as  hereinafter  provided. 

Section  32-519.  ORDER  FOR  ISSUANCE 
OF  BONDS  —  FORM  AND  CONTENTS. 
The  county  commissioners  shall  make  and 
enter  an  order  authorizing  and  directing 
the  issuance  of  said  bonds,  and  the  terms 
may  be  payable  on  same  at  a  date  not  to 
exceed  ten  years  from  and  after  the  date  of 
their  issuance,  and  payment  of  which  shall 
not  be  demanded  by  the  holder  thereof  until 
said  bonds  become  due,  and  they  shall  bear 
interest  at  the  rate  of  six  per  cent  per  an- 
num, payable  annually,  and  each  bond  shall 
have  attached  thereto  interest  coupons  for 
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terest  upon  the  whole  sum  at  the  rate  of  six 
per  cent  ( 6  %  )  per  annum.  The  order  shall 
specify  the  number  of  installments  which 
shall  be  equal  to  the  number  of  years  for 
which  the  bonds  may  run. 

(3)  Each  year  thereafter,  the  treasurer 
shall  collect  one  of  the  installments  together 
with  the  interest  due  thereon  and  the  in- 
terest due  on  the  installments  thereafter  to 
become  due. 

(4)  Provisions  concerning  delinquency 
and  the  sale  of  land  set  forth  with  relation 
to  the  mode  of  immediate  payment  shall  be 
likewise  applicable  to  installment  payments. 


Comment 


Section  5-422.  BOARD  PROVIDES  ME- 
THOD OF  PAYMENT.  When  improvement 
is  ordered  upon  a  petition  specifying  the 
method  of  payment  of  bonds,  the  board  shall 
provide  that  the  payment  of  costs  and  ex- 
penses be  made  under  the  provisions  of  this 
part  by  bonds  charged  against  the  lands  in 
the  district.  The  bonds  may  be  issued  to  the 
contractors  in  payment,  or  costs  may  be  paid 
by  the  proceeds  of  the  bonds  to  be  issued 
and  sold  as  hereinafter  provided.  In  all  other 
cases,  the  board  may  so  provide. 


Section  5-423.  ORDER  FOR  ISSUANCE 
OF  BONDS— FORM  AND  CONTENTS.  ( 1 ) 
The  board  shall  make  and  enter  an  order 
authorizing  and  directing  the  issuance  of 
bonds  payable  not  more  than  ten  years  after 
the  date  of  issuance. 

(2)  Each  bond  shall  provide  that  the 
holder  shall  not  demand  payment  until  it 
comes  due.  It  shall  bear  interest  at  the  rate 
of  six  per  cent  (6%)  per  annum,  payable 
annually,  and  shall  have  interest  coupons 
for  each  interest  payment  attached. 
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The  existing  law  was  badly  in  need  of  i 
writing  and  reorganization. 


The  existing  law  requires  extensive  rewri 


me;. 


Existing  Law 

,ach  interest  payment.  Such  bonds  and 
•oupons  shall  bear  the  date  of  issuance  and 
>e  made  payable  to  bearers  and  all  shall  be 
igned  by  the  chairman  of  the  board  of 
•ounty  commissioners  and  attested  by  the 
■ounty  clerk  and  the  seal  of  such  board 
shall  be  affixed  to  each  bond  but  not  to  the 
•oupon.  Said  bonds  shall  be  in  denomina- 
ions  of  not  less  than  one  hundred  dollars 
lor  more  than  one  thousand  dollars,  and 
hey  shall  refer  to  the  improvement  district 
lor  which  the  same  shall  be  issued  and  to 
the  order  and  record  thereof  authorizing  the 
same  and  that  it  is  payable  out  of  the  local 
improvement  funds,  created  by  special  as- 
sessment for  the  payment  of  the  costs  and 
expenses  of  such  improvement  and  construc- 
tion, and  not  otherwise,  and  shall  bear  upon 
its  face  the  designation  of  the  local  improve- 
ment district  "Local  Improvement  District 

No in  .  county, 

Montana."  Said  bonds  shall  not  be  issued 
in  excess  of  the  costs  and  expenses  of  the 
improvements  and  construction. 


Section    32-520.     NOTICE    IN    CASE    OF 
PAYMENT  BY  SPECIAL  BONDS  —  CON- 
TENTS —  PAYMENT  OF  ASSESSMENT 
—  REDEMPTION    OF    LAND    BY    PAY- 
MENT OF  ASSESSMENT.    In  case  of  pay- 
ment by  such   special   bonds,    the    county 
treasurer  shall  give  notice  by  publication 
for  two  consecutive  weeks,  and  shall  mail 
a  copy  of  such  notice  to  the  owner  of  the 
property  assessed  in  the  manner  and  with 
the  same  qualifications  as  to  the  giving  of 
such  notice  provided  in  this  act  with  regard 
to  immediate  payment,  which  notice  shall 
state  that   such    assessment-roll    has    been 
certified  to  him  for  collection,  and  that  un- 
less payment  of  the  whole  amount  of  such 
assessment  is  made  within  thirty  clays  from 
me  date  of  such  notice,  special  bonds  shall 
oe  issued  against  said  property  for  the  pay- 
ent  of  said  assessment,  and  thereafter  the 
same  will  be  payable  in  annual  installments 
Wlth  mterest  thereon  at  the  rate  provided 
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(3)  Each  bond  and  coupon  shall  bear 
the  date  of  issuance  and  be  made  payable  to 
bearer.  Each  bond  shall  be  signed  by  the 
chairman  of  the  board  and  attested  by  the 
county  clerk.  The  seal  of  the  board  shall  be 
affixed  to  each  bond. 

(4)  Bonds  shall  be  issued  in  denomi- 
nations of  not  less  than  one  hundred  dollars 
($100)  or  more  than  one  thousand  dollars 
($1,000). 

( 5 )  Each  bond  shall  contain  a  reference 
to  the  district  for  which  it  is  issued  and  to 
the  order  and  record  authorizing  the  issue. 
It  shall  state  that  it  is  payable  only  out  of 
the  local  improvement  funds,  created  by 
special  assessment,  and  not  otherwise. 

(6)  On  its  face,  each  bond  shall  bear 
the  designation  of  the  district:  "Local  Im- 
provement District  No in 

county,  Montana . ' ' 

( 7 )  No  bond  shall  be  issued  in  excess  of 
the  costs  and  expenses  of  the  improvements 
and  construction. 

Section  5-424.  NOTICE  IN  CASE  OF  PAY- 
MENT BY  SPECIAL  BONDS  —  CON- 
TENTS. (1)  If  the  board  provides  that 
payment  of  costs  shall  be  made  by  the  is- 
suance of  bonds,  the  treasurer  shall  publish 
notice  for  two  consecutive  weeks  and  mail 
a  copy  of  the  notice  in  the  same  manner  as 
is  provided  with  relation  to  immediate  pay- 
ment. 

(2)   The  notice  shall  state  that: 

(a)  The  assessment-roll  has  been  certi- 
fied to  the  treasurer  for  collection. 

(b)  Unless  payment  of  the  whole  amount 
of  the  assessment  is  made  within  thirty  (30) 
days  from  the  date  of  the  notice,  special 
bonds  shall  be  issued  against  the  lands  m 
the  district  for  the  payment  of  the  assess- 
ment. 

(c)  If  bonds  are  issued,  they  will  be 
payable  in  annual  installments  with  interest 
thereon  at  the  rate  provided  in  the  bonds. 


Comment 


The  study  proposal  rewrites  the  first  part 
of  the  existing  law. 


Existing  Law 

for  in  said  bonds.  At  any  time  within  such 
thirty  days,  any  owner  of  lands  within  such 
local  improvement  district  may  pay  the  said 
assessment  chargeable  against  his  said 
lands,  and  release  and  discharge  the  same 
therefrom,  and  from  the  operation  and  effect 
of  such  bonds;  and  no  bonds  shall  be  issued 
until  twenty  days  after  the  expiration  of 
such  thirty  days,  nor  for  any  amounts  of 
such  assessment  so  paid  in  full  within  such 
thirty  days.  The  owner  of  any  such  lands 
may  redeem  the  same  from  all  liability  for 
such  assessment  at  any  time  after  said 
thirty  days,  by  paying  the  entire  install- 
ments of  said  assessment  remaining  unpaid 
and  charged  against  such  lands  at  the  time 
of  such  payment,  with  interest,  and  all 
charges  thereon  to  the  date  of  the  maturity 
of  the  installment  next  falling  clue.  In  all 
cases  where  any  assessment  or  any  install- 
ment thereof  is  paid  as  herein  provided,  the 
same  shall  be  paid  to  the  county  treasurer, 
and  all  sums  so  paid  shall  be  applied  solely 
to  the  payment  of  the  cost  and  expenses  of 
such  improvement,  or  to  the  redemption  of 
such  bonds  issued  therefor  if  paid  after  such 
bonds  are  issued. 
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Section  5-425.  PAYMENT  OF  ASSESS- 
MENT —  REDEMPTION  BY  PAYMENT. 
(1)  At  any  time  within  thirty  (30)  days 
after  notice,  the  owner  may  pay  the  assess- 
ment and  release  and  discharge  his  lands 
therefrom  and  from  the  operation  and  effect 
of  the  bonds. 

(2 )  No  bonds  shall  be  issued  until  twenty 
(20)  days  after  the  expiration  of  thirty  (30) 
days  after  notice.  No  bonds  shall  be  issued 
for  any  assessment  paid  in  full  within  the 
thirty  (30)  days. 

(3)  The  owner  of  lands  may  redeem 
them  from  all  liability  for  assessment  at  any 
time  after  the  thirty  (30)  days  by  paying 
all  of  the  assessment  remaining  unpaid, 
together  with  interest  and  all  charges  there- 
on to  the  date  of  maturity  of  the  installment 
next  falling  due. 

(4)  All  payments  shall  be  made  to  the 
treasurer,  who  shall  apply  them  solely  to 
the  costs  of  the  improvement  or  construc- 
tion. 


Comment 

The  balance  of  the  existing  law  is  contain 
in  this  proposal,  which  extensively  rewriti 


Section  32-521.  ISSUANCE  OF  SPECIAL 
BONDS  TO  CONTRACTOR  OR  SALE  OF 
SAME.  The  special  bonds  issued  under  the 
provisions  of  this  act,  or  such  portion  there- 
of as  may  remain  unsold,  if  the  same  are 
ordered  sold  by  the  county  commissioners, 
may  be  issued  to  the  contractor  constructing 
the  improvement  in  payment  therefor,  or 
the  order  of  the  board  of  county  commis- 
sioners directing  the  issuance  of  such  bonds 
may  provide  that  the  same  may  be  sold  by 
the  county  treasurer,  in  the  manner  pre- 
scribed in  such  order,  at  not  less  than  their 
par  value  and  accrued  interest;  and  the  pro- 
ceeds of  such  bonds  shall  be  applied  in 
payment  of  the  cost  and  expenses  of  such 
improvement. 


Section  5-426.  ISSUANCE  OF  SPECIAL 
BONDS  TO  CONTRACTOR  —  OR  SALE. 
Bonds  ordered  sold  by  the  board  may  be 
issued  to  the  contractor  constructing  the  im- 
provement in  payment.  The  board  may  also 
direct,  in  the  order  providing  for  issuance 
of  the  bonds,  that  they  be  sold  by  the  treas- 
urer at  not  less  than  par  value  and  accrued 
interest.  The  proceeds  of  such  bonds  shall 
be  applied  in  payment  of  the  costs  and  ex- 
penses of  the  improvement. 


The   study   proposal   rewrites  the   existi: 
law  without  making  change  in  substance. 
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Section  32-522.  PAYMENT  OF  INTEREST 
DN  BONDS  -  RETIREMENT  OF  BONDS. 
The  county  treasurer  shall  pay  the  interest 
on  the  bonds  authorized  to  be  issued  by 
this  act  out  of  the  funds  of  the  local  im- 
provement district  collected  on  assessments 
on  account  of  which  said  bonds  are  issued. 
Whenever  there  shall  be  sufficient  money 
in  such  local  improvement  fund  against 
which  such  bonds  have  been  issued  under 
the  provisions  of  this  act,  over  and  above 
sufficient  for  the  payment  of  interest  on  all 
unpaid  bonds,  to  pay  the  principal  of  one  or 
more  of  such  bonds,  he  shall  call  in  and  pay 
such  bonds  in  their  numerical  order. 

Such  call  shall  be  made  by  publication  in  the 
county  official  newspaper  on  the  day  fol- 
lowing the  maturity  date  of  the  installment 
of  assessment,  or  as  soon  thereafter  as  prac- 
ticable, and  shall  state  that  special  bonds 

No (giving  the  serial  number 

or  numbers  of  said  bonds  called)  of  such 
local  improvement  district  will  be  paid  on 
the  day  the  next  interest  coupons  of  said 
bonds  shall  become  due,  and  interest  upon 
said  bonds  thus  called  shall  cease  upon  said 
date. 

Section  32-523.  COLLECTION  OF  AS- 
SESSMENTS BY  SUIT  OF  OWNER  OF 
BONDS.  If  the  county  treasurer  shall  fail, 
neglect,  or  refuse  to  pay  said  bonds  issued 
under  the  provisions  of  this  act,  or  to  collect 
promptly  any  such  assessments  when  due, 
the  owner  of  any  such  bonds  may  proceed 
in  his  own  name  to  collect  such  assess- 
ments, and  to  foreclose  the  lien  thereof  in 
any  court  of  competent  jurisdiction,  and 
shall  recover,  in  addition  to  the  amount  of 
such  warrants  and  interest  thereon,  five  per 
centum,  together  with  the  costs  of  such  suit. 
Any  number  of  holders  of  such  bonds  for 
any  single  improvement  district  may  join 
as  plaintiffs,  and  any  number  of  owners  of 
m  p[°perty  on  which  the  same  are  a  lien 
™y  be  joined  as  defendants  in  such  suit, 
either  the  holder  nor  any  owner  of  any 
uch  bond  issued  under  the  authority  of  this 
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Section  5-427.  PAYMENT  OF  INTEREST 
—RETIREMENT.  ( 1 )  The  treasurer  shall 
pay  the  interest  on  the  bonds  out  of  the 
funds  of  the  district  collected  on  assessments 
for  the  bonds. 

(2)  Whenever  there  is  money  in  the 
fund  against  which  the  bonds  have  been 
issued  over  and  above  the  amount  sufficient 
for  the  payment  of  interest  on  all  unpaid 
bonds,  it  shall  be  used  to  pay  the  principal 
on  one  or  more  of  the  bonds.  The  treasurer 
shall  call  in  and  pay  the  bonds  in  their 
numerical  order. 

(3)  The  call  shall  be  published  in  the 
county  official  newspaper  on  the  day  fol- 
lowing the  maturity  date  of  the  installment 
of  assessment,  or  as  soon  thereafter  as  prac- 
ticable. It  shall  state  that  special  bonds  No. 

(giving  the  serial  number  or 

numbers  of  the  bonds  called)  of  the  district 
will  be  paid  on  the  day  the  next  interest 
coupons  become  due.  Interest  upon  the 
bonds  thus  called  shall  cease  upon  that  date. 


Section  5-428.  COLLECTION  OF  ASSESS- 
MENTS BY  SUIT  OF  OWNER  OF  BONDS. 
(1)  If  the  treasurer  fails,  neglects,  or  re- 
fuses to  pay  bonds  or  to  collect  promptly  any 
assessments  when  due,  the  owner  of  any 
bonds  may  proceed  in  his  own  name  to  col- 
lect the  assessments  and  to  foreclose  the 
lien  in  any  court  of  competent  jurisdiction. 
In  addition  to  the  amount  of  the  assess- 
ments and  interest  thereon,  any  such  owner 
shall  recover  five  per  cent  (5%)  and  the 
costs  of  his  suit. 

( 2 )  Any  number  of  holders  of  bonds  for 
any  single  district  may  join  as  plaintiffs, 
and  any  number  of  owners  of  land  on  which 
the  bonds  are  a  lien  may  be  joined  as  de- 
fendants. 

( 3 )  Neither  the  holder  nor  any  owner  of 
any  bond  shall  have  any  claim  against  the 

—79— 


Comment 

Extensive  editing  and  organization  of  the 
existing  law. 


If  these  provisions  are  to  be  written  on  each 
bond  issued,  they  ought  to  be  so  written  as 
to  be  comprehensible.  Extensive  rewriting. 


Existing  Law 
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Comment 


act  shall  have  any  claim  therefor  against 
the  county  through  the  instrumentality  of 
which  the  same  is  issued,  except  from  the 
special  assessment  made  for  the  improve- 
ment for  which  such  bond  was  issued,  but 
his  remedy  in  case  of  nonpayment  shall  be 
confined  to  the  enforcement  of  such  assess- 
ments. A  copy  of  this  section  shall  be  plainly 
written,  printed  or  engraved  on  each  bond 
so  issued. 

Section    32-524.     AUDITING    THE    PAY- 
MENT OF  CLAIMS  AND  ACCOUNTS.    It 
shall  be  the  duty  of  the  county  auditor,  in 
counties  where  there  are  auditors,  and  in 
counties  where  there  are  no  auditors,  it  shall 
be  the  duty  of  the  county  clerk,  to  audit 
all   claims   and   accounts    for   services   and 
every  kind  of  expense  payable  from  funds 
of  the  local  improvement  district,  when  the 
same   shall   have   been   first   approved   and 
certified  by  the  committee  of  supervisors; 
and   when   so   approved   and    audited,    the 
county  auditor,  or  county  clerk,  as  the  case 
may  be,  shall  issue  to  the  county  treasurer 
an  order  in  favor  of  the  person  to  whom 
such  claim  or  account  is  payable,  to  pay  the 
same,   and   upon   the   presentation   of  such 
order  by  the  person  to  whom  it  was  issued, 
or  his  assignee,  the  county  treasurer  shall 
pay  the  same  from  the  funds  of  such  local 
improvement  district  provided  for  the  pay- 
ment of  the  cost  and  expenses  of  such  im- 
provement, and  not  otherwise.  Estimates  for 
work  done  under  the  contract  for  the  con- 
struction and  completion  of  such  improve- 
ment shall  be  made  by  the  county  surveyor 
with  the  approval  of  the  committee  of  super- 
visors,   and    the    same    shall    be    likewise 
audited  by  the  county  auditor  in  counties 
where  there  are  auditors,  or  by  the  county 
clerk,   as   the   case   may   be,   and   when   so 
made,  approved,  and  audited,  the  same  shall 
be   likewise   paid   by  the   county   treasurer 
upon   the  order   of  the  county   auditor,   or 
clerk,  to  an  amount,  however,  not  exceeding 
eighty  per  centum  of  such  estimate  during 
the  progress  of  the  work.   In  case  of  said 


county  through  which  the  bond  is  issued 
except  for  the  assessment.  His  remedy  in 
case  of  nonpayment  shall  be  confined  to  the 
enforcement  of  the  assessments. 

( 4)  A  copy  of  this  section  shall  be  plainly 
written,  printed,  or  engraved  on  each  bond. 


Section  5-429.  AUDITING  AND  PAYMENT 
OF  CLAIMS  AND  ACCOUNTS.  (1)  The 
committee  shall  approve  and  certify  all 
claims  and  accounts  for  services  and  every 
kind  of  expense  payable  from  funds  of  the 
district. 

(2)  The  county  auditor,  or  the  county 
clerk  in  any  county  which  has  no  auditor, 
shall  then  audit  all  such  claims  and  ac- 
counts. Thereafter  he  shall  issue  to  the 
treasurer  an  order  in  favor  of  the  person  to 
whom  the  claim  or  account  is  payable  to 
pay  it. 

(3)  Upon  presentation  of  the  order  by 
the  person  to  whom  it  was  issued,  or  his 
assignee,  the  treasurer  shall  pay  it  from  the 
funds  of  the  district. 

Section  5-430.  ESTIMATES  OF  WORK 
COMPLETED  —  PAYMENT  THEREFOR. 
( 1 )  The  surveyor  with  the  approval  of  the 
committee  shall  make  estimates  of  the  pro- 
portion of  the  work  completed.  After  audit- 
ing, the  estimates  ma}'  be  paid  by  the  treas- 
urer to  an  amount  not  exceeding  eighty  per 
cent  (80'/  )  during  the  progress  of  the  work. 

(2)  If  the  assessment  is  payable  by  in- 
stallments, the  treasurer  shall  pay  the  order 
only  from  such  assessments  as  shall  have 
been  collected  prior  to  the  issue  of  the  bonds 
and  from  the  proceeds  of  the  sales  of  the 
bonds  after  issue. 

(3)  If  the  board  has  ordered  that  the 
contractor  shall  receive  bonds  in  payment, 
the  order  for  payment  shall  call  for  bonds 


A  portion  of  the  existing  law  is  rewrittei 
and  reorganized  in  the  interest  of  clarity. 


The  balance  of  section  32-524  is  rewrittei 
and  reorganized  in  this  study  proposal.  1 
addition,  the  last  sentence  of  the  existiu 
law  is  omitted  as  repetitive. 


Existing  Law 

cessment  being  made  payable  by  install- 
ments, the  county  treasurer  shall  pay  such 
irder  only  from  such  assessments  as  shall 
iave  been  collected  prior   to  the   issue  of 
men  special  local  improvement  bonds,  and 
'rom  the  proceeds  of  the  sales  of  such  bonds 
ifter  the  issue  thereof;  but  in  case  it  has 
)een  arranged  with  the  contractor  for  the 
ffork,  and  ordered  by  the  board  of  county 
commissioners,   that  such   contractor   shall 
•eceive  such  bonds  to  pay  the  contract  price 
jf  the  work,  such  order  of  the  county  audi- 
;or,  or  in  counties  where  there  are  no  audi- 
tors, such  order  of  the  county  clerk  upon 
such  approved  estimates  shall  call  for  such 
bonds  instead  of  money,  and  shall  be  paid 
in  such  bonds  by  the  county  treasurer,  with 
whom  the  same  shall  be  deposited  for  that 
purpose,  and  in  that  case  such  bonds  shall 
not  be  given  a  date  prior  to  the  time  of  their 
delivery  to  such  contractor  upon  such  order, 
which  date  shall  be  then  written  in  such 
bonds   by    the    county    treasurer,    and    be 
deemed  to  be  the  date  of  their  issue,  from 
which  interest  shall  begin  to  run  and  the 
time  at  or  after  which  their  payment  may 
be  demanded  by  the  holder  shall  be  com- 
puted. The  amounts  collected  upon  the  in- 
stallment  payments    of    such    assessments 
shall  be   reserved    and    disbursed   by   said 
county  treasurer  for  payment  of  the  prin- 
cipal and  intereston  and  for  the  redemption 
of  such  bonds.  The  proceeds  from  the  sale 
of  such  bonds  shall  be  disbursed  by  such 
county  treasurer   in   payment   of   the   cost 
and  expenses  of  such  construction  and  im- 
provement of  such  county  road,  upon  the 
orders  of  such  county  auditor,  or  in  counties 
where  there  are  no  auditors,  upon  the  orders 
of  the  county  clerk,  as  hereinabove  provided. 
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instead  of  money.  The  treasurer  shall  deliver 
the  bonds,  dating  them  the  day  he  delivers 
them  to  the  contractor.  Interest  shall  run 
therefrom. 

(4)  Amounts  collected  on  installment 
payments  of  assessments  shall  be  reserved 
and  disbursed  by  the  treasurer  for  the  pay- 
ment of  principal  and  interest  and  for  the 
redemption  of  such  bonds. 


Comment 
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Section  32-525.  DISPOSITION  OF  RESI- 
DUE OF  FUNDS.  Any  money  remaining 
in  the  county  treasury  belonging  to  the 
funds  of  such  local  improvement  district, 
after  the  payment  of  the  whole  cost  and 
expense  of  such  construction  or  improve- 
ment, in  excess  of  the  total  sum  required 
to  defray  all  expenditures  on  account  there- 
of, including  the  reimbursement  of  the 
county  for  any  advancements,  shall  be  re- 
funded, on  demand,  to  the  amount  of  such 
overpayment;  and  if  there  shall  be  such  an 
excess  in  the  assessment  of  any  person  who 
shall  not  have  paid  his  assessment  in  full, 
a  rebate  shall,  on  demand,  be  allowed  to 
such  person  to  the  amount  of  such  over- 
assessment;  provided,  such  demand  herein- 
above provided  for  be  made  within  two  years 
from  the  date  upon  which  the  assessment 
for  such  local  improvement  district  became 
due.  Any  such  funds  remaining  in  the 
county  treasury  after  the  expiration  of  two 
years  for  which  no  demand  has  been  made 
as  herein  provided,  belonging  to  any  local 
improvement  district,  after  the  payment  of 
the  whole  cost  and  expense  of  such  im- 
provement, shall  go  into  the  general  funds. 


Study  Proposal 

Section  5-431.  DISPOSITION  OF  RESI- 
DUE OF  FUNDS.  (1)  After  the  payment 
of  the  whole  cost  of  construction  or  improve- 
ment, any  money  remaining  in  the  county 
treasury  which  belongs  to  the  district  shall 
be  refunded  on  demand.  A  rebate  therefrom 
shall  be  made  on  demand  to  any  person  who 
shall  not  have  paid  his  assessment  in  full. 

(2)  Demand  shall  be  made  within  two 
(2)  years  from  the  date  upon  which  the 
assessment  became  due. 

(3)  Any  such  money  remaining  in  the 
county  treasury  after  the  expiration  of  two 
years  for  which  no  demand  has  been  made 
shall  go  into  the  general  funds. 


Comment 

This  Part  concludes  as  it  began — with  e 
tensive  rewriting  and  reorganization  of  t 
existing  law.  It  may  be  said  that,  as  a  grot 
these  statutes  were  as  poorly  drafted  as  a: 
encountered  in  the  study. 
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Chapter  6. 
STATE  FINANCE 

INTRODUCTION 


This  chapter  requires  little  introduction.  It  does  not  affect  in  any 
way  the  present  sources  of  revenue  for  highway  purposes.  It  does 
not  attempt  to  effectuate  ( that  not  being  its  purpose )  any  of  the 
recommendations  contained  in  Financing  Modern  Highways  for  Mon- 
tana, the  1956  report  of  the  Montana  Fact  Finding  Committee.  This 
statement  of  fact  is  not  intended  as  a  comment  on  those  recom- 
mendations. 

Neither  does  the  report  undertake  radical  alteration  of  the  gross 


vehicle  weight  law.  The  coordinator-supervisor  consulted  several 
times  with  the  supervisor  of  the  gross  vehicle  weight  division,  and 
is  aware  of  a  number  of  problems  affecting  that  division.  Some  of 
them  are  treated  in  this  chapter.  However,  the  gross  vehicle  weight 
law  ought  to  be  the  subject  of  a  separate  study  considering  not  only 
the  vehicular  facts  of  life  but  matters  of  policy  and  finance. 

This  chapter  codifies  and  rewrites  the  existing  law  relating  to  sources 
of  highway  revenue  available  to  the  commission. 
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Chapter  6. 
STATE  FINANCE 


PART  1. 
FEES:   TIME  FOR  PAYMENT,  EXPIRATION,  DISPOSITION 


Existing  Law 


Section  53-618.  TIME  FOR  PAYMENT  OF 
FEES— HALF  FEE  AFTER  JULY  FIRST. 
Residents  of  the  state  of  Montana,  or  non- 
residents, who  own  trucks,  trailers  or  semi- 
trailers, buses  or  new  passenger  automobiles 
and  operate  the  same  upon  the  highways  of 
the  state  of  Montana  shall  at  the  time  they 
make  application  for  their  Montana  license 
as  provided  for  in  section  53-114,  pay  the 
fees  herein  prescribed;  provided  that  said 
residents  or  nonresidents  who  make  appli- 
cation for  a  license  after  the  first  day  of 
July  of  any  year  shall  pay  one-half  ( V2 )  of 
the  fees  provided  for  herein. 

Section  53-622  EXPIRATIONDATE  OF  LI- 
CENSE—NOT TRANSFERABLE.  The  fees 
for  every  truck,  trailer  or  semitrailer,  bus,  or 
automobile  registered  under  this  act  shall 
expire  on  December  31st  of  each  year.  The 
certificate,  registration  or  license  issued 
hereunder  shall  be  valid  only  for  the  period 
for  which  issued,  and  is  not  transferable  to 
another  truck,  trailer  or  semitrailer,  bus,  or 
automobile  but  is  transferable  upon  the 
transfer  of  title  or  interest  of  the  legal  owner 
of  the  truck,  trailer  or  semitrailer,  bus,  or 
automobile;  provided  that  if  a  motor  vehicle 
is  destroyed  from  any  cause  the  fee  here- 
under may  be  transferred  to  a  replacement 
vehicle  upon  such  proof  as  may  be  required 
by  the  state  highway  commission  except 
that  if  a  smaller  vehicle  is  purchased  there 
shall  be  no  refund. 

Section  53-621.  DISPOSITION  OF  FUNDS 
—FEE  OF  COUNTY  TREASURER.  Each 
county  treasurer  in  the  state  of  Montana  at 
the  time  of  application  to  pay  the  fees  under 
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Section  6-101.  TIME  FOR  PAYMENT  OF 
FEES— HALF  FEE  AFTER  JULY  FIRST. 
A  person  who  owns  a  motor  truck,  truck- 
tractor,  trailer,  semi-trailer,  bus,  or  new  pas- 
senger motor  vehicle  and  operates  it  upon 
the  highways  of  the  state  shall,  at  the  time 
he  makes  application  for  license  as  provided 
in  section  53-114,  pay  any  additional  fees 
prescribed  in  this  chapter.  A  person  who 
makes  application  for  license  after  the  first 
day  of  July  of  any  year  shall  pay  one-half 
( V2 )  of  those  fees. 


Section  6-102.  EXPIRATION  DATE.  The 
fees  paid  hereunder  for  every  motor  truck, 
truck-tractor,  trailer,  semitrailer,  bus  or 
automobile  shall  expire  on  December  31 
of  each  year.  Any  certificate,  registration, 
or  license  issued  shall  be  valid  only  for 
the  period  for  which  issued. 

Section  6-103.  LICENSE  NOT  TRANSFER- 
ABLE. The  certificate,  registration  or  li- 
cense issued  hereunder  is  transferable  only 
upon  transfer  of  title  or  interest  of  the  legal 
owner.  It  is  not  transferable  to  another 
vehicle.  However,  if  a  vehicle  is  destroyed 
from  any  cause,  the  commission  may  per- 
mit transfer  to  a  replacement  vehicle.  If  a 
smaller  vehicle  is  purchased,  there  shall 
be  no  refund. 

Section  6-104  DISPOSITION  OF  FEES 
COLLECTED  BY  COUNTY  TREASURER. 
At  the  time  of  collecting  the  fees  hereinafter 
provided  for,  each  county  treasurer  shall  re- 
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Comment 

"Residents  ...  or  nonresidents"  is  altei 
"a  person."  There  is  alteration  of  ser 
structure  and  editing. 


The  existing  law  is  divided  into  two  sei 
The  topics  covered  in  the  old  sectic 
not  well  related.  The  second  new  sed 
shortened  and  divided  into  sentences. 

N.B.  "Fees"  do  not  "expire,"  but  the 
curate  statement  is  briefer  than  air 
stitute. 


Change  of  position  with  relation  to 
sections.  Changes  in  language,  no  c 
in  substance  (assuming  that  "at  th< 
of  application  to  pay  the  fees"  means  ' 
time  of  collecting  the  fees"). 


listing  Law 
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Comment 


his  act  shall  retain  five  per  cent  (5%)  of 
he  fees  so  collected  for  the  cost  of  admin- 
stering  this  act  and  the  remaining  ninety- 
jve  per  cent  (957'  shall  be  remitted 
nonthly  to  the  state  treasurer  of  the  state 
if  Montana  for  deposit  in  the  state  highway 
reneral  fund  on  forms  to  be  furnished  the 
■ounty  treasurers  by  the  state  highway  com- 
nission  of  the  state  of  Montana. 

Section  32-1619  DISPOSITION  OF  STATE 
IIGHWAY  MONEYS.  All  moneys  received 
'or  the  use  and  purpose  of  the  state  high- 
ray  commission  from  the  receipt  or  trans- 
fer of  motor  vehicle  license  fees,  as  provided 
oy  law,  or  from  other  state  sources  shall 
be  deposited  in  the  earmarked  revenue  fund 
to  the  credit  of  the  state  highway  commis- 
sion. Any  reference  to  the  state  highway 
fund  in  this  code  shall  be  taken  to  mean 
the  state  highway  account  in  the  earmarked 
revenue  fund.  All  moneys  received  from  the 
counties,  and  from  the  federal  government 
or  other  agencies  shall  be  deposited  in  the 
federal  and  private  revenue  fund  to  the 
credit  of  the  state  highway  commission. 
Hereafter  all  moneys  collected  for  the  state 
highway  commission  as  authorized  by  law 
shall  be  credited  to  such  fund  or  funds  by 
the  state  treasurer. 


tain  five  per  cent  (5%)  of  the  fees  so  col- 
lected for  the  cost  of  administration.  The 
remaining  ninety-five  per  cent  (957  )  shall 
be  remitted  monthly  to  the  state  treasurer 
for  deposit  to  the  credit  of  the  commission. 
Such  remittance  shall  be  made  on  forms 
furnished  to  the  county  treasurer  by  the 
commission. 

Section  6-105.  DEPOSIT  OF  STATE  HIGH- 
WAY MONEYS. 

( 1 )  Any  reference  to  the  state  highway 
fund  shall  be  taken  to  mean  the  state  high- 
way account  in  the  earmarked  revenue  fund. 

( 2 )  All  moneys  received  for  the  use  of 
the  commission  from  the  receipt  or  transfer 
of  motor  vehicle  license  fees,  as  provided  by 
law,  or  from  other  state  sources  shall  be 
deposited  in  the  earmarked  revenue  fund 
to  the  credit  of  the  commission. 

( 3 )  All  moneys  received  from  the  coun- 
ties and  from  the  federal  government  or 
other  agencies  shall  be  deposited  in  the 
federal  and  private  revenue  fund  to  the 
credit  of  the  commission. 

(4)  Hereafter,  all  moneys  collected  for 
the  commission  as  authorized  by  law  shall 
be  credited  to  such  fund  or  funds  by  the 
state  treasurer. 


Section  32-1619  is  an  example  of  how  not 
to  legislate.  Throughout  the  study  proposals, 
sections  were  altered  to  take  account  of  its 
purpose.  It  cannot  be  repealed  until  it  is 
certain  that  all  statutes  which  it  affects 
have  been  altered.  This  study  does  not  so 
certify.  The  proposal  does  not  alter  sub- 
stance. 


Section  53-629  ADDITIONAL  TAX  BY 
MUNICIPALITIES  PROHIBITED  —  EX- 
CEPTION. Municipalities  shall  not  levy,  as- 
sess, collect  or  charge  any  additional  tax 
other  than  herein  prescribed  upon  intrastate 
or  interstate  carriers  of  persons  or  property 
°r  hire  whether  such  carriers  operate  be- 
tween municipalities  or  through  a  munici- 
pality and  other  municipalitys.  No  intrastate 
f  interstate  carrier  shall  be  exempt  hereby 


from 


Paying  a  parking,  curb  or  ad  valorem 


Section  6-106  ADDITIONAL  TAX  BY 
MUNICIPALITIES  PROHIBITED  —  EX- 
CEPTIONS. Municipalities  shall  not  levy, 
assess,  collect,  or  charge  any  additional  tax 
upon  any  carrier  of  persons  or  property  for 
hire,  except  as  provided  by  law.  However, 
no  carrier  shall  be  exempt  hereby  from  pay- 
ing a  parking,  curb  or  ad  valorem  property 
tax  levied  by  any  municipality. 


"Other  than  herein  prescribed"  is  altered 
to  "except  as  provided  by  law."  "Intrastate 
or  interstate"  is  altered  to  "any"  carrier- 
it  has  the  same  meaning  and  is  simpler. 

The  phrase  "whether  such  carriers  operate 
between  municipalities  or  through  a  munici- 
pality and  other  municipalities"  is  elim- 
inated as  unnecessary. 


Property  tax  levied  by  any  municipality 
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PART  2. 
ADDITIONAL  FEES,  SALES  TAX,  AND  PENALTY 


Existing  Law 

Section  53-615  ADDITIONAL  FEES  ON 
TRUCKS,  TRACTORS,  TRAILERS  AND 
SEMITRAILERS.  In  addition  to  other  fees 
for  the  licensing  of  vehicles,  there  shall  be 
paid  and  collected  annually  for  each  motor 
truck  and  truck-tractor,  based  upon  the 
maximum  gross  loaded  weight  thereof  as 
set  by  the  licensee  in  his  application,  the 
following  fees: 

Schedule  I 

Up  to  6,000  lbs -$     6-00 

6  001  lbs.  or  more,  and  less  than 

8,000  lbs.  10-00 

8,001  lbs.  or  more,  and  less  than 

10,000  lbs.  14-J(J 

10,001  lbs.  or  more,  and  less  than 

12,000  lbs.  16-00 

12,001  lbs.  or  more,  and  less  than 

14,000  lbs.  18-00 

14  001  lbs.  or  more,  and  less  than 

16,000  lbs.  —     22.00 

16,001  lbs.  or  more,  and  less  than 

18,000  lbs.  30-00 

18,001  lbs.  or  more,  and  less  than 

20,000  lbs.  40-00 

20,001  lbs.  or  more,  and  less  than 

22,000  lbs.  50-00 

22,001  lbs.  or  more,  and  less  than 

24,000  lbs.  ?5-00 

24,001  lbs.  or  more,  and  less  than 

26,000  lbs.  100-00 

26,001  lbs.  or  more,  and  less  than 

28,000  lbs.  -  125.00 

28,001  lbs.  or  more,  and  less  than 

30,000  lbs.  165.00 

30,001  lbs.  or  more,  and  less  than 

32,000  lbs.  210.00 

32,001  lbs.  or  more,  and  less  than 

34,000  lbs.  -  255.00 

34,001  lbs.  or  more,  and  less  than 

36,000  lbs.  -  300-00 

36,001  lbs.  or  more,  and  less  than 

38,000  lbs.  345.00 
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Section  6-201.  ADDITIONAL  FEES  ON 
MOTOR  TRUCKS  AND  TRUCK-TRAC- 
TORS. In  addition  to  other  fees  for  the  li- 
censing of  vehicles,  there  shall  be  paid  and 
collected  annually  for  each  motor  truck  and 
truck-tractor,  based  upon  the  maximum 
gross  loaded  weight  thereof  as  set  by  the 
licensee  in  his  application,  the  following 
fees: 

Schedule  I 

Up  to  6,000  lbs.  $     6 

6,001  lbs.  or  more,  and  less  than 

8,000  lbs.  10 

8,001  lbs.  or  more,  and  less  than 

10,000  lbs.   I4 

10,001  lbs.  or  more,  and  less  than 

12,000  lbs.  16 

12,001  lbs.  or  more,  and  less  than 

14,000  lbs.  18 

14  001  lbs.  or  more,  and  less  than 

16,000  lbs.  22 

16,001  lbs.  or  more,  and  less  than 

18,000  lbs.  30 

18,001  lbs.  or  more,  and  less  than 

20,000  lbs.  40 

20,001  lbs.  or  more,  and  less  than 

22,000  lbs.  50 

22,001  lbs.  or  more,  and  less  than 

24,000  lbs.  75 

24,001  lbs.  or  more,  and  less  than 

26,000  lbs.  100 

26,001  lbs.  or  more,  and  less  than 

28,000  lbs.  125 

28,001  lbs.  or  more,  and  less  than 

30,000  lbs.  165 

30,001  lbs.  or  more,  and  less  than 

32,000  lbs.  210 

32,001  lbs.  or  more,  and  less  than 

34,000  lbs.  255 

34,001  lbs.  or  more,  and  less  than 

36,000  lbs.  300 

36,001  lbs.  or  more,  and  less  than 

38,000  lbs.  345 
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No   change    in   substance   of   existing 
However,  the  single  section  has  been  d: 
ed  into  nine  sections,   each  of  which 
been  rewritten  to  clarify. 


ting  Law 

31  lbs.  or  more,  and  less  than 

.0,000  lbs 390.00 

01  lbs.  or  more,  and  less  than 

12,000  lbs.  —  435.00 

ddition  to  other  fees  for  the  licensing  of 
icles,  there  shall  be  paid  and  collected 
ually  for  each  trailer  and  semitrailer, 
;d  upon  the  maximum  gross  loaded 
ght  described  above,  and  as  set  by  the 
nsee  in  his  application  except  as  other- 
e  provided  in  this  act  the  following  fees. 


Schedule  II. 
Trailers  Other  Than  House  Trailers, 
to  2,500  lbs.  for  personal  use-Exempt 

to  2,500  lbs.  for  commercial 

use  $     3.50 

501  lbs.  or  more,  and  less  than 

6,000  lbs 4.50 

001  lbs.  or  more,  and  less  than 

8,000  lbs.  12-00 

i01  lbs.  or  more,  and  less  than 

10,000  lbs.  14-00 

,001  lbs.  or  more,  and  less  than 

12,000  lbs.  16-00 

,001  lbs.  or  more,  and  less  than 

14,000  lbs 18-00 

,001  lbs.  or  more,  and  less  than 

16,000  lbs 22.00 

',001  lbs.  or  more,  and  less  than 

18,000  lbs 30.00 

1001  lbs.  or  more,  and  less  than 

20,000  lbs 40.00 

3.001  lbs.  or  more,  and  less  than 

22,000  lbs 50.00 

2,001  lbs.  or  more,  and  less  than 

24,000  lbs 75.00 

4>°01  lbs.  or  more,  and  less  than 

26,000  lbs 1°0-00 

,6'°01  lbs.  or  more,  and  less  than 

28,000  lbs . 125.00 

■8>°0l  lbs.  or  more,  and  less  than 
30,000  lbs ! 165-00 
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38,001  lbs.  or  more,  and  less  than 

40,000  lbs.  390 

40,001  lbs.  or  more,  and  less  than 

42,000  lbs.  435 

Section  6-202.  ADDITIONAL  FEES  ON 
TRAILERS  AND  SEMITRAILERS.  In  ad- 
dition to  other  fees  for  the  licensing  of  ve- 
hicles there  shall  be  paid  and  collected  an- 
nually for  each  trailer  and  semitrailer,  based 
upon  the  maximum  gross  loaded  weight 
thereof  as  set  by  the  licensee  in  his  appli- 
cation, except  as  otherwise  provided,  the 
following  fees. 

Schedule  II. 
Trailers  Other  Than  House  Trailers. 
Up  to  2,500  lbs.  for  personal  use-Exempt 
Up  to  2,500  lbs.  for  commercial 

use —  $     3 

2  501  lbs.  or  more,  and  less  than 

6,000  lbs.  4 

6,001  lbs.  or  more,  and  less  than 

8,000  lbs.  I2 

8  001  lbs.  or  more,  and  less  than 

10,000  lbs.  14 

10  001  lbs.  or  more,  and  less  than 

'  12,000  lbs.  I6 

12,001  lbs.  or  more,  and  less  than 

'  14,000  lbs.  I8 

14,001  lbs.  or  more,  and  less  than 

16,000  lbs.  22 

16,001  lbs.  or  more,  and  less  than 

18,000  lbs.  6U 

18  001  lbs.  or  more,  and  less  than 

20,000  lbs.  4U 

20  001  lbs.  or  more,  and  less  than 

'  22,000  lbs.  5U 

22  001  lbs.  or  more,  and  less  than 

'  24,000  lbs.  --  75 

24  001  lbs.  or  more,  and  less  than 

'  26,000  lbs.  —  1UU 

26  001  lbs.  or  more,  and  less  than 

'  28,000  lbs.  -----  ■  125 

28  001  lbs.  or  more,  and  less  than 

'  30,000  lbs.  ■  I65 
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Comment 


30,001  lbs.  or  more,  and  less  than 

32,000  lbs.  210.00 

32,001  lbs.  or  more,  and  less  than 

34,000  lbs.  255.00 

34,001  lbs.  or  more,  and  less  than 

36,000  lbs.  300.00 

36,001  lbs.  or  more,  and  less  than 

38,000  lbs.  345.00 

38,001  lbs.  or  more,  and  less  than 

40,000  lbs.  390.00 

40,001  lbs.  or  more,  and  less  than 

42,000  lbs.  435.00 

In  addition  to  other  fees  for  the  licensing 
of  vehicles,  there  shall  be  paid  and  collected 
annually  for  each  house  trailer,  based  upon 
over-all  length  of  body  as  set  by  the  licensee 
in  his  application,  except  as  otherwise  pro- 
vided in  this  act,  a  fee  equal  to  fifty  cents 
(50(Z)  for  each  foot  of  over-all  trailer  body 
length,  exclusive  of  bumpers  and  hitch. 

Provided  that  in  addition  to  the  fees  pro- 
vided for  in  Schedules  I  and  II  of  this  act, 
for  each  motor  truck,  truck-tractor,  trailer, 
or  semitrailer  hauling  loads  in  excess  of 
forty-two  thousand  (42,000)  pounds  and 
within  the  weight  limits  specified  in  section 
32-1123  there  shall  be  collected  a  fee  of  fifty 
dollars  ($50.00)  for  each  two  thousand 
(2,000)  pounds,  or  fraction  thereof. 

Provided  further,  on  motor  trucks,  trailers 
and  semitrailers,  owned  and  operated  by 
ranchers  or  farmers  in  the  transportation 
of  their  own  ranch,  farm,  orchard,  or  dairy 
products  from  point  of  production  to  market, 
or  of  supplies,  commodities,  or  equipment  to 
be  used  on  the  ranch,  farm  orchard,  or  dairy, 
or  in  the  infrequent  or  seasonal  transporta- 
tion by  one  farmer  for  another  for  any  pur- 
pose other  than  commercial  hire  of  products 
of  the  farm,  orchard  or  dairy,  or  of  supplies 
or  commodities  to  be  used  on  the  farm, 
orchard  or  dairy,  except  motor  trucks  owned 
and  operated  by  cooperative  associations  or 
cooperative  marketing  associations,  shall  be 
paid  and  collected  annually  a  fee  equal  to 
twenty  per  cent  (20'^  )  of  the  fees  provided 


30,001  lbs.  or  more,  and  less  than 

32,000  lbs.  210 

32,001  lbs.  or  more,  and  less  than 

34,000  lbs.  255 

34,001  lbs.  or  more,  and  less  than 

36,000  lbs.  300 

36,001  lbs.  or  more,  and  less  than 

38,000  lbs.  345 

38,001  lbs.  or  more,  and  less  than 

40,000  lbs.  390 

40,001  lbs.  or  more,  and  less  than 

42,000  lbs.  435 

Section  6-203.  ADDITIONAL  FEES  — 
GROSS  WEIGHT  OVER  42,000  POUNDS. 
In  addition  to  the  fees  provided  for  in  Sec- 
tions 6-201  and  6-202,  for  each  motor  truck, 
truck-tractor,  trailer,  or  semitrailer  having 
a  gross  loaded  weight  in  excess  of  forty-two 
thousand  (42,000)  pounds  and  within  the 
weight  limits  specified  in  section  32-1123, 
there  shall  be  paid  and  collected  annually 
a  fee  of  fifty  dollars  ($50)  for  each  two 
thousand  (2,000)  pounds,  or  fraction 
thereof. 

Section  6-204.  ADDITIONAL  FEES  — 
POLE  TRAILERS,  LOW-BOYS,  LIVE- 
STOCK AND  MIXER  VEHICLES.  There 
shall  be  paid  and  collected  annually  a  fee 
equal  to  seventy-five  per  cent  (75%)  of  the 
fees  provided  in  Schedule  I  and  Schedule  II 
above  on  pole  trailers;  trucks,  truck-tractors, 
trailers  and  semitrailers  used  exclusively  in 
hauling  livestock,  logs,  and  ready-mix  con- 
crete; truck-tractors  and  low-boy  trailers 
used  exclusively  in  hauling  equipment;  and 
truck-tractors  drawing  or  hauling  said  low- 
boy trailers. 

Section  6-205.  ADDITIONAL  FEES  — 
HOUSE  TRAILERS.  In  addition  to  other 
fees  for  the  licensing  of  vehicles,  there  shall 
be  paid  and  collected  annually  for  each 
house  trailer,  based  upon  over-all  length 
of  body  as  set  by  the  licensee  in  his  appli- 
cation, except  as  otherwise  provided,  a  fee 
equal  to  fifty  cents  ($.50)  for  each  foot  of 
over-all  trailer  body  length,  exclusive  of 
bumpers  and  hitch. 


sting  Law 

Schedule  I  and  Schedule  II  above;  pro- 
=d  however,  the  minimum  fee  under 
ed'ule  I  and  Schedule  II  shall  be  four 
(ars  ($4.00).  The  terms  "trailers  and 
litrailers"  as  used  herein  shall  not  in- 
ie  farm  wagons. 

ivided  further,  that  there  shall  be  paid 
I  collected  annually  a  fee  equal  to  sev- 
y-five  per  cent  (75%)  of  the  fees  pro- 
ed  in  Schedule  I  and  Schedule  II  above 
pole  trailers;  trucks,  truck-tractors, 
ilers  and  semitrailers  used  exclusively  in 
iling  livestock,  logs,  and  ready-mix  con- 
te;  truck-tractors  and  low-boy  trailers 
:d  exclusively  in  hauling  equipment;  and 
ick-tractors  drawing  or  hauling  said  low- 
y  trailers. 

nen  the  gross  weight  license  fee  applied 
■on  any  vehicle  exceeds  twenty-four  thou- 
id  (24,000)  pounds,  licenses  for  motor 
icks,  trailers,  tractors,  pole  trailers,  or 
iii-trailers  may  be  purchased  for  a  three- 
mths'  period  for  one-fourth  (  Va  )  the  reg- 
ar  fee  at  the  beginning  of  any  quarter  of 
e  calendar  year.  For  each  fee  so  paid 
her  than  at  the  time  of  payment  of  the 
isic  license  fee,  an  additional  fee  of  one 
•Uar  ($1.00)  shall  be  charged.  The  state 
ghway  commission  is  authorized  to  estab- 
sh  rules  and  regulations  relative  to  the 
suance  and  display  of  certificates  or  in- 
gnia,  which  shall  state  the  quarters  for 
hich  the  vehicle  is  licensed. 

o  vehicle  licensed  under  the  provisions  of 
'is  section  shall  be  operated  over  the  pub- 
c  highways  unless  the  owner  and/or  oper- 
tor  thereof  within  ten  (10)  days  after  the 
Miration  of  any  such  three-month  period 
PPly  for,  and  pav  the  required  fee  for,  a 
"■ense  for  an  additional  three-month  peri- 
ld>  or  for  the  remainder  of  the  year.  Any 
j^son  who  operates  any  such  vehicle  upon 
lle  Public  highways  after  the  expiration  of 
,aidten  (10)  days,  shall  be  guilty  of  a  mis- 
,erneanor,  and  in  additional  shall  be  re- 
1Ulred  to  purchase  a  gross  weight  license 
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Section  6-206.  ADDITIONAL  FEES  — 
CERTAIN  FARM  VEHICLES.  Except  for 
motor  trucks  owned  and  operated  by  co- 
operative associations  or  cooperative  mar- 
keting associations,  there  shall  be  paid  and 
collected  annually  a  fee  equal  to  twenty 
per  cent  (20%)  of  the  fees  provided  in 
Schedule  I  and  Schedule  II  above  on  motor 
trucks,  trailers  and  semitrailers,  owned  and 
operated  by  ranchers  or  farmers  in  the 
transportation  of  their  own  ranch,  farm, 
orchard,  or  dairy  products  from  point  of  pro- 
duction to  market,  or  of  supplies,  commodi- 
ties, or  equipment  to  be  used  on  the  ranch, 
farm,  orchard,  or  dairy,  or  in  the  infrequent 
or  seasonal  transportation  by  one  farmer 
for  another  for  any  purpose  other  than  com- 
mercial hire  of  products  of  the  farm,  orchard 
or  dairy,  or  of  supplies  or  commodities  to 
be  used  on  the  farm,  orchard  or  dairy.  How- 
ever, the  minimum  fee  so  paid  shall  be  four 
dollars  ($4).  The  terms  "trailers  and  semi- 
trailers" as  used  herein  shall  not  include 
farm  wagons. 

Section  6-207.  ADDITIONAL  FEES  — 
BUSES.  There  shall  be  paid  and  collected 
annually  for  each  bus  or  auto  stage  with 
the  exception  of  school  buses  a  fee  of  seven 
dollars  ($7)  per  seat,  exclusive  of  the  first 
seven  (7)  seats  and  the  operator,  for  the 
maximum  adult  seating  capacity  thereof, 
except  that  motor  vehicles  which  are 
regularly  used  to  haul  freight  and  passen- 
gers shall  be  taxed  upon  the  basis  of  the 
gross  weight  schedule  established  in  Section 
6-201.  School  buses  shall  not  be  exempt  if 
they  enter  charter  service. 
Section  6-208.  ADDITIONAL  FEES  — 
QUARTERLY  PAYMENT.  When  the  gross 
weight  of  any  vehicle  exceeds  twenty  four 
thousand  (24,000)  pounds,  the  additional 
fees  for  motor  trucks,  trailers,  tractors,  pole 
trailers,  or  semitrailers  may  be  purchased 
for  a  three-months'  period  for  one-fourth 
( V4 )  the  regular  fee  at  the  beginning  of  any 
quarter  of  the  calendar  year.  For  each  fee 
so  paid  other  than  at  the  time  of  payment 
of  the  basic  license  fee,  an  additional  fee  of 
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for  the  vehicle  involved  at  the  fee  covering 
an  entire  year's  license  for  operation  thereof, 
less  the  fees  for  any  period  or  periods  of  the 
year  already  paid.  If,  within  five  (5)  days 
thereafter,  no  license  for  a  full  year  has  been 
purchased  as  required  aforesaid,  the  Mon- 
tana highway  patrol,  county  sheriff  or  city 
police  shall  impound  such  vehicle  in  such 
manner  as  may  be  directed  for  such  cases 
by  the  supervisor  of  the  Montana  highway 
patrol,  until  such  requirement  is  met. 

Provided  further,  that  there  shall  be  paid 
and  collected  annually  for  each  bus  or  auto 
stage  with  the  exception  of  school  buses 
the  sum  of  seven  dollars  ($7.00)  per  seat 
exclusive  of  the  first  seven  (7)  seats  and 
the  operator,  for  the  maximum  adult  seating 
capacity  thereof;  provided  further,  that 
motor  vehicles  which  are  regularly  used  to 
haul  freight  and  passengers  shall  be  taxed 
upon  the  basis  of  the  gross  weight  schedule 
hereinabove  established;  provided  further, 
that  school  buses  shall  not  be  exempt  if  they 
enter  charter  service. 


Section  53-615.1.  THREE  UNIT  COMBIN- 
ATION —  FEES  IN  LIEU  OF  GROSS 
WEIGHT  FEES  PROVIDED  IN  53-615— 
MARKING  ON  TRACTOR.  In  lieu  of  the 
gross  weight  fees  provided  in  section  1  of 
chapter  219  of  the  Session  Laws  of  1951,  as 
amended  by  section  1  of  chapter  139  of  the 
Session  Laws  of  1953,  or  as  subsequently 
amended  (being  section  53-615  of  the  Re- 
vised Codes  of  Montana,  1947),  the  owner 
of  any  motor  truck  or  truck-tractor  used  or 
to  be  used  on  the  highways  of  the  state  of 
Montana  in  connection  with  two  ( 2 )  trailers 
or  semitrailers  at  the  same  time,  as  a  three 
unit   combination,    shall    register    all    such 
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one  dollar  ($1)  shall  be  charged.  The  com- 
mission is  authorized  to  establish  rules  and 
regulations  relative  to  the  issuance  and  dis- 
play of  certificates  or  insignia,  which  shall 
state  the  quarters  for  which  the  vehicle 
is  licensed. 

Section  6-209.  FAILURE  TO  PAY  ADDI- 
TIONAL FEES  —  PENALTY.  No  vehicle 
licensed  under  the  provisions  of  section  6- 
208  shall  be  operated  over  the  public  high- 
ways unless  the  owner  or  operator  thereof 
within  ten  (10)  days  after  the  expiration  of 
any  such  three-month  period  shall  apply  for 
and  pay  the  required  fee  for  a  license  for  an 
additional  three-month  period,  or  for  the 
remainder  of  the  year.  Any  person  who 
operates  any  such  vehicle  upon  the  public 
highway  after  the  expiration  of  said  ten  (10) 
days,  shall  be  guilty  of  a  misdemeanor.  In 
addition  he  shall  be  required  to  purchase 
a  gross  weight  license  for  the  vehicle  in- 
volved at  the  fee  covering  an  entire  year's 
license  for  operation  thereof,  less  the  fees 
for  any  period  or  periods  of  the  year  al- 
ready paid.  If,  within  five  (5)  days  there- 
after, no  license  for  a  full  year  has  been 
purchased  as  required  aforesaid,  the  Mon- 
tana highway  patrol,  county  sheriff  or  city 
police  shall  impound  such  vehicle  in  such 
manner  as  may  be  directed  for  such  cases 
by  the  supervisor  of  the  Montana  highway 
patrol,  until  such  requirement  is  met. 

Section  6-210.  THREE  UNIT  COMBINA- 
TION —  FEES  IN  LIEU  OF  GROSS 
WEIGHT  FEES  OTHERWISE  PROVIDED 
—MARKING. 

( 1 )  In  lieu  of  the  gross  weight  fees  pro- 
vided in  sections  6-201  -  6-208  of  this  chap- 
ter, the  owner  of  any  motor  truck  or  truck- 
tractor  used  on  the  highways  of  the  state 
in  connection  with  two  ( 2 )  trailers  or  semi- 
trailers at  the  same  time  shall  register  them 
as  a  three  unit  combination  in  the  following 
manner : 

(a)  By  paying  the  registration  and 
other  fees  covering  the  maximum  practical 
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The  existing  law  is  extensively  rew: 
to  remove  ambiguity  [see  par.  (2)  c 
615.1]  and  to  fit  the  study  proposals. 


listing  Law 
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'hides  to  operated  by  such  owner  as  three 
lit  combinations,  in  the  following  manner: 

(1)  By  paying  the  registration  and  fees 
ivering  the  maximum  practical  gross  ve- 
icle  weight  for  such  truck  or  truck-tractor, 
it  not  less  than  the  actual  operating  gross 
eight  under  the  provisions  of  section  53- 
12,  section  53-615,  and  section  53-144,  and 

(2)  By  registering  such  trailers  in  ac- 
jrdance  with  the  provisions  of  section  53- 
14  and  section  53-122,  and  by  paying  the 
ross  vehicle  weight  fee  prescribed  for  the 
laxiraum  trailing  load  in  accordance  with 
le  provisions  of  section  53-615,  on  each  two 
2)  trailers,  on  the  combined  gross  vehicle 
/eight,  computed  as  a  single  unit. 

(3)  Vehicles  on  which  fees  are  paid  in 
ccordance  with  this  provision  shall  be 
oarked  with  a  distinctive  mark  to  be 
lesignated  by  the  highway  commission  and 
he  trailer  shall  have  marked  thereon  the 
,'ross  vehicle  weight  for  which  tax  has  been 
)aid  but  nothing  herein  shall  be  construed 
is  authorizing  axle  loads  in  excess  of  those 
ffovided  by  section  32-1123. 

section  53-628  TRUCKS,  TRUCK-TRAC- 
TOR OR  BUS  MARKED  WITH  WEIGHT 
OR  CAPACITY— MARKINGS  ON  FARM, 
LOGGING,  LIVESTOCK,  READY-MIX 
CONCRETE,  EQUIPMENT  OR  SPECIAL 
VEHICLES.  Each  truck,  truck-tractor  or 
bus  shall  have  permanently  marked  in 
clearly  visible  letters  and  numbers  at  least 
two  (2)  inches  in  height  on  the  driver's  side 
°f  said  vehicle,  the  maximum  gross  weight 
or  maximum  gross  weight  of  the  combina- 
tions of  vehicles  or  seating  capacity  for 
which  said  vehicle  is  taxed  under  this  act. 
Any  such  vehicle  registered  and  taxed  as  a 

arm,  logging,  livestick,  ready-mix  concrete, 
tow-boy  or  special  fee  vehicle  shall  have  in 
Edition  thereto,  and  equally  visible,  the 
words  "Farm  Vehicle,"  "Logging  Vehicle," 
livestock    Vehicle,"     "Mixer    Vehicle," 

Equipment  Vehicle'"  or  "Special  Vehicle." 


gross  vehicle  weight  for  such  truck  or  truck- 
tractor,  but  not  less  than  the  actual  op- 
erating gross  weight  under  the  provisions  of 
sections  53-114,  53-122,  and  sections  6-201 
and  6-203  of  this  chapter. 

(b)  By  registering  such  trailers  in  ac- 
cordance with  the  provisions  of  sections 
53-114  and  53-112,  and  by  paying  the  gross 
vehicle  weight  fee  prescribed  for  the  max- 
imum trailing  load  in  accordance  with  the 
provisions  of  sections  6-202  and  6-203  of  this 
chapter  on  the  combined  gross  weight  of  the 
two  (2)  trailers  or  semitrailers,  treating 
them  as  if  they  were  a  single  unit. 

(2)  Vehicles  on  which  fees  are  paid  in 
accordance  with  this  section  shall  have 
marked  thereon  the  gross  weight  for  which 
fees  have  been  paid,  and  shall  bear  a  dis- 
tinctive mark  designated  by  the  commission. 

( 3 )  Nothing  herein  shall  be  construed  as 
authorizing  axle  loads  in  excess  to  those 
established  by  section  32-1123. 


Section  6-211.  TRUCK,  TRUCK-TRACTOR 
OR  BUS  MARKED  WITH  WEIGHT  OR 
CAPACITY— MARKINGS  ON  FARM,  LOG- 
GING LIVESTOCK,  READY-MIX  CON- 
CRETE, EQUIPMENT  OR  SPECIAL 
VEHICLES. 

( 1 )  Each  truck,  truck-tractor  or  bus 
shall  have  permanently  marked  in  clearly 
visible  letters  and  numbers  either  the  max- 
imum gross  weight,  or  maximum  gross 
weight  of  the  combinations  of  vehicles,  or 
seating  capacity  shall  be  at  least  two  (2) 
inches  in  height  and  on  the  driver's  side 
of  the  vehicle. 

(2)  Any  vehicle  registered  and  taxed 
as  a  farm,  logging,  livestock,  ready-mix  con- 
crete low-boy  or  special  fee  vehicle  shall 
have 'in  addition  to  the  above  markings,  and 
equally  visible,  the  words  "Farm  Vehicle," 
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Minor   alterations   in   language   and  organ- 
ization. 
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Section  53-616.  ADDITIONAL  FEES  ON 
TRUCKS,  TRUCK-TRACTORS,  TRAILERS 
AND  SEMITRAILERS  FROM  OTHER 
STATES.  In  lieu  of  other  fees  for  the  licens- 
ing of  vehicles,  there  shall  be  collected  a 
fee  for  each  motor  truck,  truck-tractor  and 
semitrailer  licensed  for  that  year  in  another 
jurisdiction  and  operated  upon  an  itinerate 
basis  in  this  state  upon  each  entrance  into 
the  state  of  Montana,  based  upon  the  appli- 
cation of  the  nonresident  operator,  a  fee  to 
be  computed  as  follows: 

Five  dollars  ($5.00)  for  each  trip  for  the 
first  two  hundred  (200)  miles  or  less,  seven 
dollars  and  fifty  cents  ($7.50)  for  each  trip 
over  two  hundred  (200)  miles,  and  up  to 
'four  hundred  (400)  miles  or  less,  ten  dollars 
($10.00)  for  each  trip  over  four  hundred 
( 400 )  miles,  on  any  vehicle  or  on  each  truck, 
truck-tractor,  semitrailer  and  fulltrailer  in 
a  combination  of  said  vehicles  of  over  six 
thousand  (6,000)  pounds  gross  weight;  pro- 
vided, however,  such  fees  shall  not  apply  to 
any  trailer  the  principal  use  of  which  is 
living  quarters,  temporary  or  permanent  or 
to  any  vehicle  of  a  carnival  which  is  under 
contract  with  a  state,  county  or  district  fair 
association. 

Such  temporary  trip  permits  shall  contain 
such  information  and  be  in  such  form  and 
shall  be  issued  under  such  rules  and  regu- 
lations as  may  be  prescribed  by  the  state 
highway  commission,  and  shall  be  displayed 
at  all  times  while  such  vehicle  is  being  oper- 
ated on  the  highways  of  the  state  by  posting 
the  same  upon  the  windshield  of  each  such 
vehicle  or  in  another  prominent  place  there- 
on where  it  may  be  readily  legible.  Provided 
further,  that  the  state  highway  commission 
may  limit  the  operation  of  such  vehicles  in 
this  state  to  a  definite  period  of  time  and 
provided  further  that  each  trip  shall  be  de- 


"Logging  Vehicle,"  "Livestock  Vehicle," 
"Mixer  Vehicle,"  "Equipment  Vehicle"  or 
"Special  Vehicle." 

Section  6-212.  ADDITIONAL  FEES  ON 
MOTOR  TRUCKS,  TRUCK-TRACTORS, 
TRAILERS  AND  SEMITRAILERS  FROM 
OTHER  STATES. 

( 1 )  In  lieu  of  other  fees  for  the  licensing 
of  vehicles,  there  shall  be  collected  a  fee  for 
each  motor  truck,  truck-tractor,  trailer,  and 
semitrailer  already  licensed  for  the  year  in 
another  jurisdiction  and  operated  upon  an 
itinerant  basis  in  this  state.  The  fee  shall  be 
collected  upon  each  entrance  of  such  vehicle 
into  the  state,  and  shall  be  based  upon  the 
number  of  miles  to  be  traveled  in  the  state 
as  shown  in  the  application  of  the  non- 
resident operator. 

(2)  The  fee  shall  be  collected  for  any 
single  vehicle.  When  any  combination  of 
truck,  truck-tractor,  semitrailer,  or  trailer 
totals  more  than  six  thousand  (6,000) 
pounds  gross  weight,  the  fee  shall  be  col- 
lected for  each  unit  in  the  combination. 

(3)  The  fee  shall  be: 

(a)  Five  dollars  ($5)  for  each  trip  of 
two  hundred  (200)  miles  or  less. 

(b)  Seven  dollars  and  fifty  cents  ($7.50) 
for  each  trip  of  over  two  hundred  (200) 
miles  to  four  hundred  (400)  miles. 

(c)  Ten  dollars  ($10)  for  each  trip  of 
over  four  hundred  ( 400 )  miles. 

(4)  Such  fees  shall  not  apply  to  any 
trailer  the  principal  use  of  which  is  as  temp- 
orary or  permanent  living  quarters,  or  to 
any  vehicle  of  a  carnival  which  is  under  con- 
tract with  a  state,  county,  or  district  fair 
association. 

Section  6-213.  TEMPORARY  TRIP  PER- 
MITS SHOWING  PAYMENT  OF  FEES- 
DISPLAY. 

( 1 )  Temporary  trip  permits  showing 
payment  of  the  fees  provided  for  in  the  last 
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The  existing  law  is  divided  into  two  sec 
and  other  mechanical  alterations  are  ri 
In  addition,  much  "cloudy"  languaj 
clarified.  For  example:  "on  any  vehic 
on  each  truck,  truck-tractor,  semitrailei 
full  trailer  in  a  combination  of  said  vel 
of  over  six  thousand  (6,000)  pounds 
weight."  What  does  that  mean?  Am 
example:  How  can  a  permit  be  pcste 
that  "it  be  readily  legible"? 


risting  Law 

ied  as  the  total  number  of  miles  traveled 
[thin  the  state  of  Montana. 


ection  53-619.  TIME  FOR  PAYMENT  OF 
'EES  BY  NONRESIDENTS.  Nonresident 
wners  or  operators  of  trucks,  trailers  and 
smitrailers  shall  immediately  upon  their 
rrival  in  the  state  of  Montana  contact  the 
earest  state  highway  patrol  or  any  state 
.ighway  commission  office  or  the  county 
heriff  or  the  county  treasurer's  office  and 
ecure  the  license  and  pay  the  fees  as  in 
his  act  prescribed;  provided  that  all  fees 
Elected  shall  immediately  be  remitted  to 
he  county  treasurer. 

Section  53-617.  SALES  TAX  ON  NEW 
DASSENGER  VEHICLES.  In  consideration 
)f  the  right  to  use  the  highways  of  the  state 
)f  Montana,  there  shall  be  imposed  upon 
any  or  all  sales  of  new  passenger  motor 
vehicles,  regardless  of  model  or  the  date  of 
said  sale,  for  which  a  license  is  sought,  and 
an  original  application  for  title  is  made,  a 
new  passenger  motor  vehicle  sales  tax,  as 
follows: 

One  and  one-half  per  cent  (1%%)  of  the 
F-0.B.  factory  list  price  or  F.O.B.  port  of 
entry  list  price  of  the  automobile,  during  the 
first  quarter  of  the  year;  and  one  and  one- 
eighth  per  cent  (1V8%)  of  said  list  price 
during  the  second  quarter  of  the  year;  and 
three-fourths  (3A)  of  one  per  cent  (1%) 
during  the  third  quarter  of  the  year,  and 
"iree-eighths  ( % )  of  one  per  cent  ( 1  %  )  dur- 
lnS  the  fourth  quarter  of  the  year,  this 
Cessment  to  be  made  when  the  owner 
Wies  for  his  original  Montana  license 
through    his    county    treasurer.    Provided, 


Study  Proposal 

section  shall  be  issued  under  such  rules 
and  regulations  as  may  be  prescribed  by  the 
commission.  Such  permit  shall  be  displayed 
in  the  vehicle  for  which  the  fee  has  been 
paid  at  all  times  while  such  vehicle  is  be- 
ing operated  on  the  highways  of  this  state 
by  posting  it  where  it  may  be  read. 

(2)  The  commission  may  limit  the  op- 
eration of  any  such  vehicle  in  this  state  to  a 
definite  period  of  time. 

Section  6-214.  TIME  FOR  PAYMENT  OF 
FEES  BY  NONRESIDENTS.  A  nonresident 
owner  or  operator  of  a  motor  truck,  truck- 
tractor,  trailer  or  semitrailer  shall,  im- 
mediately upon  arrival  in  the  state,  contact 
the  nearest  highway  patrol  office,  any  com- 
mission office,  the  county  sheriff,  or  the 
county  treasurer's  office  to  pay  the  fee  and 
secure  the  permit  prescribed.  All  fees  col- 
lected shall  immediately  be  remitted  to  the 
county  treasurer. 

Section  6-215.  SALES  TAX  ON  NEW  PAS- 
SENGER VEHICLES. 

( 1 )  In  consideration  of  the  right  to  use 
the  highways  of  the  state,  there  shall  be 
imposed  a  tax  upon  all  sales  of  new  pas- 
senger motor  vehicles  for  which  a  license 
is  sought  and  an  original  application  for 
title  is  made.  The  tax  shall  be  paid  by  the 
purchaser  when  he  applies  for  his  original 
Montana  license  through  the  county 
treasurer. 

(2)  The  sales  tax  shall  be: 

(a)  One  and  one-half  per  cent  (lVa0/^) 
of  the  FO.B.  factory  list  price  or  F.O.B. 
port  of  entry  list  price,  during  the  first  quar- 
ter of  the  year. 

( b )  One  and  one-eighth  per  cent  ( 1  Va  %  ) 
of  the  list  price  during  the  second  quarter  of 
the  year. 

(c)  Three-fourths  (%)  of  one  per  cent 
(1%)  during  the  third  quarter  of  the  year. 
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Comment 


No  change  in  substance,  but  extensive  re- 
writing. The  last  sentence  ought  properly 
to  appear  elsewhere— i.e.,  in  statutes  gov- 
erning the  administration  of  the  patrol,  the 
commission,  and  the  sheriff. 


Omitted  from  the  first  sentence  as  redund- 
ant is  the  phrase  "regardless  of  model  or  the 
date  of  said  sale."  Otherwise,  the  section  is 
reorganized  and  rewritten  for  clarity. 


Existing  Law 

however,  that  in  case  the  manufacturer  or 
importer  fails  to  furnish  the  F.O.B.  factory 
list  price  or  F.O.B.  port  of  entry  list  price 
the  state  highway  commission  is  authorized 
to  use  such  publish  price  lists  as  may  be 
available.  The  proceeds  from  this  tax  should 
be  remitted  to  the  state  treasurer  every 
thirty  (30)  days  for  credit  of  the  state  high- 
way fund. 

The  tax  herein  imposed  shall  not  apply  to 
any  motor  vehicle  assessed  and  described 
pursuant  to  the  provisions  of  section  84-406, 
but  except  for  the  provisions  of  that  section, 
said  new  passenger  motor  vehicle  shall  not 
be  subject  to  any  other  assessment  or  tax- 
ation during  the  calendar  year  in  which  the 
said  original  application  for  title  is  made 
irrespective  of  whether  or  not  said  new 
passenger  motor  vehicle  is  in  the  state  of 
Montana  on  the  first  day  of  January  of  eay 
such  year. 

Section    53-623.     VIOLATION    OF    ACT- 
PENALTY  —  EXCESS  WEIGHT  —  UN- 
LOADING OR  PAYING  OF  DEFICIENCY. 
Any  owner  or  operator  of  a  truck,  trailer 
or  semitrailer,  bus,  or  automobile  who  vio- 
lates any  provision  of  this  act  shall  upon 
conviction  thereof  be  deemed  guilty  of  a  mis- 
demeanor and  punished  by  a  fine  of  not 
more  than  three  hundred  dollars  ($300.00) 
or  by  a  sentence  of  not  more  than  sixty 
(60)  days  in  the  county  jail  or  both.  When- 
ever the  gross  laden  weight  of  any  truck, 
trailer  or  semitrailer  operated  up  on  any 
highway  in  this  state  exceeds  the  gross  max- 
imum  weight   marked   upon   such   vehicle 
pursuant  to  section  53-628,  or  exceeds  the 
gross  vehicle   weight   as   is   shown   on   the 
owner's  certificate  or  registration  and  tax 
receipt  pursuant  to  53-107,  or  as  is  shown  on 
the  gross  vehicle  weight  receipt  pursuant 
to  section  53-620,  the  operator  thereof  shall 
be   subject   to   the   penalties   mentioned   in 
this  section  and  shall  be  required  to  forth- 
with unload  all  cargo  in  excess  of  the  gross 
maximum  weight  for  which  such  vehicle  is 
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(d)  Three-eights  (%)  of  one  per  cent 
(1%)  during  the  fourth  quarter  of  the  year. 

(3)  In  case  the  manufacturer  or  im- 
porter fails  to  furnish  the  F.O.B.  factory  list 
price  or  F.O.B.  port  of  entry  list  price,  the 
highway  commission  may  use  any  published 
price  lists. 

(4)  The  proceeds  from  this  tax  should 
be  remitted  to  the  state  treasurer  every 
thirty  (30)  days  for  credit  to  the  com- 
mission. 

(5)  The  new  vehicle  shall  not  be  sub- 
ject to  any  other  assessment  or  taxation 
during  the  calendar  year  in  which  the 
original  application  for  title  is  made  whether 
or  not  it  is  in  the  state  on  the  first  clay  of 
January  of  that  year. 

(6)  The  tax  herein  imposed  shall  not 
apply  to  any  motor  vehicle  assessed  pur- 
suant to  the  provisions  of  section  84-406. 

Section  6-216.  VIOLATION  —  PENALTY. 
Any  owner  or  operator  of  a  motor  truck, 
truck-tractor,  trailer,  semitrailer,  bus,  or 
automobile  who  violates  any  provision  of 
this  part  is  guilty  of  a  misdemeanor  and 
shall  be  punished  by  a  fine  of  not  more  than 
three  hundred  dollars  ($300),  or  by  a 
sentence  of  not  more  than  sixty  (60)  days 
in  the  county  jail,  or  both. 

Section  6-217.  EXCESS  WEIGHT— PEN- 
ALTIES. 

( 1 )  The  operator  shall  be  subject  to  the 
penalties  stated  in  this  section  whenever 
the  gross  laden  weight  of  any  motor  truck, 
truck-tractor,  trailer,  or  semitrailer  operated 
upon  any  highway  in  this  state  exceeds : 

( a )  The  gross  maximum  weight  marked 
upon  the  vehicle  pursuant  to  section  6- 
211,  or 

(b)  The  gross  vehicle  weight  shown  on 
the  owner's  certificate  of  registration  and 
tax  receipt  issued  pursuant  to  section  53- 
107,  or 

(c)  The  gross  vehicle  weight  shown   on 
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Unclear,  inter  alia,  from  the  existing  lai 
was  whether  the  penalties  for  exceedra, 
permitted  gross  weight  were  exclusive.  Di 
viding  the  section  makes  it  clear  that 
failure  of  the  operator  to  unload,  pay  tti 
deficiency,  and  reload  is  a  misdemeanoi 
There  are  changes  in  substance:  The  opei 
ator  is  required  to  pay  the  deficiency  i 
once,  and  to  reload. 


xisting  Law 
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ixed;  and  such  excess  cargo  shall  not  be 
^loaded  until  payment  shall  have  been 
lade  to  the  nearest  county  treasurer  of 
ie  amount  of  the  deficiency  in  the  fee 
rovided  for  in  section  53-615,  based  upon 
ae  gross  weight  of  such  vehicle  immediately 
before  the  unloading  of  such  excess  cargo, 
irovided  it  does  not  exceed  the  legal  axle 
reight.  Provided,  however,  that  if  the  gross 
aaximum  weight  marked  upon  such  ve- 
licle  is  less  than  the  gross  vehicle  weight 
hown  on  the  owner's  registration  tax  re- 
:eipt  or  on  the  gross  vehicle  weight  receipt, 
ind  such  receipt  shows  the  gross  vehicle 
reight  stated  thereon,  there  shall  be  no 
/iolation  for  improper  marking. 


the  gross  vehicle  weight  receipt  issued  pur- 
suant to  section  53-620. 

(2)  The  operator  shall: 

( a )  Immediately  unload  all  cargo  in  ex- 
cess of  the  gross  maximum  weight  for  which 
the  vehicle  has  been  taxed. 

(b)  Immediately  thereafter  pay  to  the 
nearest  county  treasurer  the  difference  be- 
tween the  fee  already  paid  and  that  appli- 
cable to  the  gross  weight  of  his  vehicle  be- 
fore unloading  the  excess,  provided  that  it 
does  not  exceed  the  legal  axle  weight. 

(c)  Immediately  thereafter  reload  the 
cargo  unloaded. 

(3)  If  the  gross  maximum  weight 
marked  upon  the  vehicle  is  less  than  gross 
vehicle  weight  shown  on  the  owner's  reg- 
istration tax  receipt  or  on  the  gross  vehicle 
weight  receipt,  and  the  receipt  shows  that 
the  proper  fee  has  been  paid  for  the  weight 
stated  thereon,  there  shall  be  no  penalty  for 
improper  marking. 


Existing  Law 

Section  32-1127.  PERMITS  FOR  EXCESS 
SIZE  AND  WEIGHT.  The  state  highway 
commission,  and  local  authorities  in  their 
respective  jurisdiction,  may,  in  their  discre- 
tion, upon  application  in  writing  and  good 
cause  being  shown  therefor,  issue  a  special 
Permit  in  writing,  authorizing  the  applicant 
to  operate  or  move  a  vehicle  of  a  size  or 
weight  exceeding  the  maximum  specified 
to  this  act  upon  any  highway  under  the 
Jurisdiction  of  and  for  the  maintenance  of 
which  the  body  granting  the  permit  is  re- 
sponsible; provided,  however,  that  only  the 
state  highway  commission  shall  have  the 
discretion  to  issue  permits  for  movement  of 
vehicles  carrying  built-up  or  reducible  loads 
to  excess  of  nine   (9)   feet  in  width  or  ex- 


PART  3. 
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Study  Proposal 

FEES  FOR  EXCESS  SIZE  AND  WEIGHT 

Section  6-301.  PERMITS  FOR  EXCESS 
SIZE  AND  WEIGHT-DISCRETION  OF 
ISSUER— CONDITIONS. 

( 1 )  The  commission,  and  local  authori- 
ties in  their  respective  jurisdictions,  may, 
upon  application  in  writing  and  for  good 
cause  issue  a  special  written  permit,  au- 
thorizing the  applicant  to  operate  or  move 
a  vehicle  of  a  size  or  weight  exceeding  the 
maximum  specified  by  law  upon  any  high- 
way under  the  jurisdiction  of  and  for  the 
maintenance  of  which  the  body  granting 
the  permit  is  responsible.  However,  only 
the  commission  shall  have  the  discretion  to 
issue,    in   the   public    interest,    permits   for 
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Comment 

The  new  sections  covers  only  the  first  three 
paragraphs  of  the  existing  section  32-1127. 
There  is  extensive  rewording  in  an  attempt 
to  shorten  and  clarify  the  section. 


Existing  Law 

ceeding  the  length,  height,  or  weight  spe- 
cified in  this  act  said  permit  shall  be  issued 
in  the  public  interest;  provided,  however, 
that  any  carrier  receiving  this  permit  must 
have  public  liability  and  property  damage 
insurance  for  the  protection  of  the  traveling 
public  as  a  whole.  No  permit  shall  be  issued 
for  a  period  of  more  than  nine  (9)  months. 
The  applicant  for  any  special  permit  shall 
specifically  describe  the  vehicle  or  vehicles 
and  load  to  be  operated  or  moved,  and  the 
particular  state  highways  for  which  to  op- 
erate is  requested  and  whether  such  permit 
is  required  for  single  trip  or  for  continuous 
operation.  All  fees  collected  under  this  act 
shall  be  forwarded  to  the  state  treasurer 
for  deposit  in  the  state  highway  general 
fund. 

(a)  Special  Permits  —  Discretion  of 
Issuer— Conditions.  The  state  highway  com- 
mission or  local  authority  is  authorized  to 
issue  or  withhold  such  special  permit  at  its 
discretion,  or,  if  such  permit  is  issued,  to 
limit  the  number  of  trips,  or  to  establish 
seasonal  or  other  time  limitations  within 
which  the  vehicle  described  may  be  operated 
on  the  public  highways  indicated,  or  other- 
wise to  limit  or  prescribe  conditions  of  op- 
eration of  such  vehicle  or  vehicles  when 
necessary  to  assure  against  damage  to  the 
road  foundation,  surfaces  or  structures  or 
safety  of  traffic  and  may  require  such  under- 
taking or  other  security  as  may  be  deemed 
necessary  to  compensate  for  injury  to  any 
roadway  or  road  structure. 

(b)  Special  Permits— Fees.  The  follow- 
ing fees,  in  addition  to  the  regular  license 
and  gross  vehicle  weight  fees,  shall  be  paid 
for  all  movements  under  special  permits  on 
the  public  highways  under  the  jurisdiction 
of  the  state  highway  commission: 

Three  dollars  ($3.00)  for  each  per- 
mit issued  in  excess  of  the  size  and  weight 
specified  in  this  act;  provided,  however,  that 
term  or  blanket  permits  shall  not  be  issued 
for  overwidth  loads  in  excess  of  fifteen  (15) 
feet,  overlength  loads  in  excess  of  seventy 
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movement  of  vehicles  carrying  built-up  or 
reducible  loads  in  excess  of  nine  ( 9 )  feet  in 
width  or  exceeding  the  length,  height,  or 
weight  specified  by  law. 

(2)  The  applicant  for  any  special  per- 
mit shall  specifically  describe: 

(a)  the  vehicle  or  vehicles  and  load  to 
be  operated  or  moved; 

(b)  the  particular  highways  over  which 
operation  is  requested; 

(c)  whether  such  permit  is  required  for 
single  trip  or   continuous  operation. 

(3)  Any  applicant  receiving  a  permit 
must  have  public  liability  and  property  dam- 
age insurance  for  the  protection  of  the  trav- 
eling public  as  a  whole.  The  issuing  au- 
thority may  issue  a  permit  under  such 
further  conditions  or  limitations  as  are 
deemed  to  be.  in  the  public  interest. 

(4)  No  permit  shall  be  issued  for  a  pe- 
riod longer  than  nine  (9)  months. 

Section  6-302.  SPECIAL  PERMITS— FEES. 

(1)  The  following  fees,  in  addition  to 
the  regular  license  and  gross  vehicle  weight 
fees,  shall  be  paid  for  special  permits  for 
all  movements  on  highways  under  the  jur- 
isdiction of  the  commission: 

(a)  Three  dollars  ($3.00)  for  each  per- 
mit issued  to  move  a  vehicle  in  excess  of 
the  size  and  weight  specified  by  law.  How- 
ever, term  or  blanket  permits  shall  not  be 
issued  for  overwidth  loads  in  excess  of  fif- 
teen (15)  feet,  overlength  loads  in  excess  of 
seventy  (70)  feet,  and  overheight  loads  in 
excess  of  any  limit  determined  by  the  com- 
mission. Loads  in  excess  of  these  dimen- 
sions will  be  limited  to  trip  permits. 

(b)  In  addition  to  the  fee  specified  in 
paragraph  (a)  for  single  trip  permits:  five 
dollars  ($5)  for  distances  to  and  including 
one  hundred  (100)  miles;  fifteen  dollars 
($15)  for  distances  from  one  hundred  one 
(101)  to  one  hundred  ninety-nine  (1991; 
miles  and  twenty-five  dollars  ($25)  for  dis- 
tances    over     two     hundred     (200)     miles 
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Comment 


No  substantial  change;  some  rewording  an 
breaking  up  of  one  long  sentence  into  t\v 
shorter  ones.  The  new  section  covers  32-112 
(b)  and  the  last  sentence  preceding  "(a)' 
Subsection  ( 2) ,  by  substituting  "to  the  era 
it  of  the  commission"  for  "in  the  state  higl 
way  general  fund,"  takes  account  of  sectio 
43-1619  (as  amended  in  1963)  and  avoic 
the  need  for  continuing  revision  inherent  i 
such  terminology  as  that  replaced. 


Existing  Law 
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Comment 


(70)  feet,  and  overheight  loads  in  excess  of 
a  limit  determined  by  the  state  highway 
commission.  Loads  in  excess  of  these  dimen- 
sions will  be  limited  to  trip  permits. 

In  addition  to  the  three  dollars 
($3.00)  fee  specified  herein  for  overweight 
permits,  there  shall  be  charged  for  single 
trip  permits:  five  dollars  ($5.00)  for  dis- 
tance to  and  including  one  hundred  (100) 
miles;  fifteen  dollars  ($15.00)  for  distances 
from  one  hundred  one  ( 101 )  to  one  hundred 
ninety-nine  (199)  miles;  and  twenty-five 
($25.00)  for  distances  over  two  hundred 
(200)  miles  traveled,  for  such  excess  load 
over  the  gross  allowable  load  specified  in 
this  section  or  the  sum  of  the  excess  axle 
loads,  whichever  is  greater. 

(c)  Special  Permits — Misrepresentations 
and  Violations — Penalty — Display  of  Per- 
mit. Any  person  who  knowingly  and  will- 
fully misrepresents  the  size  or  weight  of  any 
load  in  obtaining  a  special  permit  or  does 
not  follow  the  requirements  and  conditions 
of  the  special  permit  or  who  operates  any 
vehicle,  the  gross  weight  of  which  is  in  ex- 
cess of  the  maximum  for  which  such  vehicle 
may  be  eligible  for  license,  without  first 
obtaining  a  special  permit,  is  guilty  of  a  mis- 
demeanor. 

Every  special  permit  issued  hereunder  shall 
be  carried  in  the  vehicle  or  combination  of 
vehicles  to  which  it  refers  and  shall  be  open 
to  inspection  by  any  peace  officer,  officer  of 
the  Montana  highway  patrol,  or  employees 
01  the  state  highway  commission. 

A  peace  officer,  officer  of  the  Montana  high- 
way patrol,  or  employees  of  the  state  high- 
way commission  who  shall  find  any  person 
operating  a  vehicle  in  violation  of  the  con- 
ditions of  a  special  permit  issued  hereunder 
"lay  confiscate  such  permit  and  forward 
the  same  to  the  state  highway  commission 
which  may  return  it  to  the  permittee  or  re- 
yi*e,  cancel,  or  suspend  it  without  refund. 
Jhe  state  highway  commission  shall  keep  a 
record  of  all  action  taken  upon  permits  so 


traveled,  for  such  excess  load  over  the  gross 
allowable  load  specified  in  this  section  or  the 
sum  of  the  excess  axle  loads,  whichever  is 
greater. 

(2)  All  fees  collected  hereunder  shall 
be  forwarded  to  the  state  treasurer  for  de- 
posit to  the  credit  of  the  commission. 

Section  6-303.  SPECIAL  PERMITS  — 
MISREPRESENTATIONS  AND  VIOLA- 
TIONS—PENALTY—DISPLAY OF  PER- 
MIT. 

( 1 )  Any  person  is  guilty  of  a  misde- 
meanor who  knowingly  and  willfully: 

(a)  misrepresents  the  size  or  weight  of 
any  load  in  obtaining  a  special  permit;  or 

(b)  does  not  follow  the  requirements 
and  conditions  of  the  special  permit;  or 

(c)  operates  any  vehicle,  the  gross 
weight  of  which  is  in  excess  of  the  maximum 
for  which  such  vehicle  may  be  eligible  for 
permit. 

(2)  Every  special  permit  issued  here- 
under shall  be  carried  in  the  vehicle  or  com- 
bination of  vehicles  to  which  it  refers  and 
shall  be  open  to  inspection  by  any  peace 
officer,  officer  of  the  Montana  highway  pa- 
trol, or  employee  of  the  commission. 

( 3 )  Any  such  inspecting  party  who  shall 
find  any  vehicle  being  operated  in  violation 
of  the  conditions  of  a  special  permit  issued 
hereunder  may  confiscate  such  permit.  The 
permit  shall  then  be  forwarded  to  the  com- 
mission. 

(4)  The  commission  may  return  it  to 
the  permittee  or  revoke,  cancel,  or  suspend 
it  without  refund. 

( 5 )  The  commission  shall  keep  a  record 
of  all  action  taken  upon  permits  so  confis- 
cated and,  if  a  permit  shall  be  returned  to 
the  permittee,  the  action  taken  by  the  com- 
mission shall  be  endorsed  thereon. 

(6)  Any  permittee  whose  permit  is  sus- 
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The  new  section  contains  the  substance  of 
32-1127  (c).  The  only  alterations  are  re- 
wording and  elimination  of  superfluous 
language. 


Existing  Law 

confiscated  and  if  a  permit  shall  be  returned 
to  the  permittee,  the  action  taken  by  the 
commission  shall  be  endorsed  thereon.  Any 
permittee  whose  permit  is  suspended  or  re- 
voked may,  upon  request,  receive  a  hearing 
before  the  commission  or  person  designated 
by  the  commission.  The  commission,  after 
such  hearing,  may  reinstate  any  permit  or 
revise  its  previous  action. 
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pended  or  revoked  may,  upon  request,  re- 
ceive a  hearing  before  the  commission  or 
person  designated  by  the  commission.  The 
commission,  after  such  hearing,  may  revise 
its  previous  action. 


Comment 


PART  4. 
FEES  FOR  DRIVE-AWAY  OR  TOW-AWAY  TRANSPORTERS 


Existing  Law 


Section  53-630.    PERMIT  AND  TRANSIT 
PLATES   FOR  NEW  VEHICLES   BEING 
TRANSPORTED    BY    DRIVE-AWAY    OR 
TOW-AWAY    METHODS.    Every    person, 
firm,  partnership  or  corporation,  regularly 
and  lawfully  engaged  in  the  transportation 
of  new  vehicles  over  the  highways  of  this 
state  from  manufacturing  or  assembly  points 
to  agents  of  manufacturers  and  dealers  in 
this    state    or    in    other    states,    territories, 
foreign  countries  or  provinces,  by  the  drive- 
away  or  tow  away  methods,  where  such  ve- 
hicles being  driven,  towed  or  transported  by 
the    saddlemount,    tow-bar    or    full-mount 
methods,  or  any  lawful  combination  thereof, 
will  be  transported  over  the  highways   of 
the  state  of  Montana  but  once,  may  annually 
apply  to  the  registrar  of  motor  vehicles  for 
a  permit  to  use  the  highways  of  this  state, 
and  shall  pay,  upon  filing  such  application,  a 
fee  of  one  hundred  dollars.  Upon  processing 
of  the  application,   the  registrar  of  motor 
vehicles  shall  issue  an  annual  permit  to  the 
applicant.  The  permit  holder  may  also  apply 
to  the  registrar  of  motor  vehicles  for  a  suf- 
ficient number  of  distinctive  transit  plates 
or  devices  showing  the  permit  number  for 
identification   of  the   vehicles  being  trans- 
ported   by    the    permit    holder,    and    such 
plates  or  devices  may  be  used  on  any  ve- 
hicle  being   driven,    towed    or    transported 
by  and  under  the  control  of  the  permit  hold- 


Study  Proposal 

Section  6-401.  PERMIT  AND  TRANSIT 
PLATES  FOR  NEW  VEHICLES  BEING 
TRANSPORTED  BY  DRIVE-AWAY  OR 
TOW-AWAY  METHODS. 

(1)  Every  person,  firm,  partnership  or 
corporation,  regularly  and  lawfully  engaged 
in  the  transportation  of  new  vehicles  over 
the  highways  of  this  state  from  manufactur- 
ing or  assembly  points  to  agents  of  manu- 
facturers and  dealers  in  this  state  or  in 
other  states,  territories,  foreign  countries  or 
provinces,  by  the  drive-away  or  tow-away 
methods,  where  such  vehicles  being  driven, 
towed  or  transported  by  the  saddle-mount, 
tow-bar  or  full-mount  methods,  or  any  law- 
ful combination  thereof,  will  be  transported 
over  the  highways  of  the  state  of  Montana 
but  once,  may  annually  apply  to  the  registrar 
of  motor  vehicles  for  a  permit  to  use  the 
highways  of  this  state,  and  shall  pay,  upon 
filing  such  application,  a  fee  of  one  hundred 
dollars  ($100).  Upon  processing  of  the  appli- 
cation, the  registrar  of  motor  vehicles  shall 
issue  an  annual  permit  to  the  applicant 

(2)  The  permit  holder  may  also  apply 
to  the  registrar  of  motor  vehicles  for  a  suf- 
ficient number  of  distinctive  transit  plates 
or  devices  showing  the  permit  number  for 
identification  of  the  vehicles  being  trans- 
ported by  the  permit  holder,  and  such  plates 
or  devices  may  be  used  on  any  vehicle  be- 
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Comment 

Incorporated,  although  no  highway  reve 
because  other  sections  of  existing  law 
53-636)  refer  to  it. 


isting  Law 
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The  registrar  of  motor  vehicles  shall  col- 
li ^e  additional  sum  of  one  dollar  for  each 
ir  of  transit  plates  or  devices  applied  for 
d  issued.  The  registrar  of  motor  vehicles 
all  retain  the  permit  and  plate  fees  to 
fray  costs  of  administering  this  act. 


■ction  53-631.  EXPIRATION  DATE  OF 
SRMIT  AND  PLATES.  The  permit  and 
ansit  plates  or  devices  expire  on  Deeem- 
:r  31st  of  each  year. 

action  53-634.  ONE-TRIP  FEE  IN  ADDI- 
ION  TO  PERMIT  AND  PLATE  FEES, 
AYABLE  QUARTERLY.  In  addition  to 
le  permit  and  plate  fees,  a  permit  holder 
sing  same  shall  pay  to  the  registrar  of 
rotor  vehicles,  a  one  trip  fee  of  five  dollars 
er  driven  vehicle,  such  being  payable 
uarterly  upon  such  forms  as  recommended 
r  supplied  by  the  registrar  of  motor  ve- 
ides,  for  that  purpose,  and  such  payment 
hall  be  made  within  fifteen  days  following 
lie  end  of  each  quarter. 

Section  53-635.  DISPOSITION  OF  FUNDS 
'OLLECTED.  The  registrar  of  motor  ve- 
licles  shall  retain  five  per  cent  of  the  funds 
Elected  in  payment  of  the  trip  fees  to  de- 
fay  costs  of  administration,  and  the  remain- 
ing ninety-five  per  cent  shall  be  remitted 
monthly,  on  or  before  the  fifteenth  day  of 
[lf  month  after  collection,  to  the  treasurer 
0  the  state  of  Montana  for  deposit  in  the 
state  highway   fund. 

SAe*on  53-636.  FEES  PROVIDED  FOR 
•^E  IN  ADDITION  TO  FEES  NOW  PAY- 
pLE  UNDER  TITLE  8,  CHAPTER  1.  The 


^es  herein  provided  are  in  addition  to  any 
fes  now  payable  by  for-hire  carriers  under 


^Provisions  of  chapter  1,  Title  8,  Revised 
L°Qes  of  Montana,  1947,  as  amended. 


ing  driven,  towed  or  transported  by  and 
under  the  control  of  the  permit  holder.  The 
registrar  of  motor  vehicles  shall  collect  the 
additional  sum  of  one  dollar  ($1)  for  each 
pair  of  transit  plates  or  devices  applied  for 
and  issued. 

( 3 )  The  registrar  of  motor  vehicles  shall 
retain  the  permit  and  plate  fees  to  defray 
costs  of  administering  this  act. 

(4)  The  permit  and  transit  plates  or  de- 
vices expire  on  December  31  of  each  year. 


Section  6-402.  ONE-TRIP  FEE  IN  ADDI- 
TION TO  PERMIT  AND  PLATE  FEES, 
PAYABLE  QUARTERLY.  In  addition  to  the 
permit  and  plate  fees,  a  permit  holder  shall 
pay  to  the  registrar  of  motor  vehicles  a  one- 
trip  fee  of  five  dollars  ($5)  per  driven  ve- 
hicle. The  fee  shall  be  paid  within  fifteen 
(15)  clays  after  the  end  of  the  calendar  quar- 
ter upon  forms  recommended  or  supplied  by 
the  registrar  of  motor  vehicles. 


Section  6-403.  DISPOSITION  OF  FUNDS 
COLLECTED.  The  registrar  of  motor  ve- 
hicles shall  retain  five  per  cent  (5%)  of  the 
funds  collected  in  payment  of  the  trip  fees 
to  defray  costs  of  administration.  The  re- 
maining ninety-five  per  cent  (95%)  shall 
be  remitted,  on  or  before  the  fifteenth  day 
of  each  month  after  collection,  to  the  state 
treasurer  for  deposit  to  the  credit  of  the 
commission. 

Section  6-404.  FEES  PROVIDED  FOR  ARE 
IN  ADDITION  TO  FEES  NOW  PAYABLE 
UNDER  TITLE  8,  CHAPTER  1.  The  fees 
provided  for  drive-away  or  tow-away  trans- 
portation are  in  addition  to  any  fees  pay- 
able by  for-hire  carriers  under  the  provisions 
of  chapter  1,  Title  8,  Revised  Codes  of  Mon- 
tana, 1947  as  amended. 
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Added  as  (4)  to  preceding  study  proposal. 


One  sentence  is  divided.  Alterations  in  lan- 
guage include  deletion  of  "for  that  purpose." 


This  one-sentence  section  is  divided  into  two 
sentences.  "Monthly"  is  omitted;  the  pre- 
cise meaning  is  retained  by  the  insertion  of 
"each"  before  "month  after  collection." 


Slight  alteration  in  language. 
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Section  53-637.  FEES  PROVIDED  FOR 
ARE  IN  LIEU  OF  FEES  PAYABLE  UN- 
DER TITLE  53  —  PROVISO,  ELECTION 
TO  PAY  FEES  UNDER  SECTIONS  53-615 
TO  53-629.  The  fees  provided  in  this  act 
are  in  lieu  of  all  other  fees  including  those 
which  might  be  payable  under  the  provisions 
of  Title  53,  Revised  Codes  of  Montana,  1947, 
as  amended,  or  sections  53-615  to  53-629  as 
amended,  and  are  declared  to  be  in  con- 
sideration of  the  right  to  use  the  highways 
of  the  state  of  Montana,  provided  however, 
that  any  such  person,  firm,  partnership  or 
corporation  may  elect  to  pay  the  fees  payable 
under  the  provisions  of  sections  53-615  to 
53-629,  as  amended,  in  lieu  of  complying 
with  the  provisions  of  this  act. 

Section  53-638.  EXEMPTIONS  FROM  ACT. 
This  act  shall  not  apply  to  vehicles  regularly 
used  in  the  hauling  of  vehicles  by  the  truck- 
away  method  nor  to  the  vehicles  so  trans- 
ported, vehicles  operated  under  dealers'  li 
censes  or  plates,  vehicles  registerable  under 
any  other  provisions  of  law,  or  to  any  per- 
son not  issued  a  permit  hereunder. 


Existing  Law 

Section  32-1905.  BOND  ISSUES,  NATURE, 
MATURITY,  INTEREST,  CONTENTS  — 
REGISTRATION— SALE. 

(1)  The  authority  is  hereby  authorized 
to  provide  by  resolution,  at  one  time  or 
from  time  to  time,  for  the  issuance  of  toll 
bridge  revnue  bonds  for  the  purpose  of  pay- 
ing the  cost  of  any  toll  bridge.  The  principal 
and  interest  of  such  bonds  shall  be  payable 
solely  from  the  special  fund  herein  provided 
for  such  payment,  and  such  bonds  shall  not 
be  a  debt,  liability  or  obligation  of  the  state 
of  Montana,  and  shall  be  secured  only  by 
the  revenues  from  the  toll  bridge  or  toll 
bridges  constructed  by  virtue  of  this  act. 
Said  bonds  shall  mature  at  such  time  or 
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Section  6-405.  FEES  PROVIDED  ARE  IN 
LIEU  OF  OTHER  FEES  PAYABLE  — 
ELECTION  TO  PAY  OTHER  FEES.  The 
fees  provided  for  drive-away  or  tow-away 
transporters  are  declared  to  be  in  considera- 
tion of  the  right  to  use  the  highways  of  the 
state,  and  are  in  lieu  of  all  other  fees  includ- 
ing those  which  might  be  payable  under 
the  provisions  of  Part  2  of  this  chapter.  How- 
ever, any  operator  may  elect  to  pay  the  fees 
payable  under  the  provisions  of  that  Part. 

Section  6-406.  EXEMPTIONS  FROM 
FEES.  The  fees  provided  for  drive-away  or 
tow-away  transporters  shall  not  apply  to: 

( 1 )  Vehicles  regularly  used  in  the  haul- 
ing of  vehicles  by  the  truck-away  method,  or 
to  the  vehicles  so  transported. 

(2)  Vehicles  operated  under  dealers'  li- 
censes or  plates. 

(3)  Vehicles  registerable  under  any 
other  provisions  of  law. 

(4)  Any  person  not  issued  a  drive-away 
or  tow-away  permit. 


PART  5. 
BOND  ISSUES  FOR  TOLL  BRIDGES 

Study  Proposal 

Section  6-501.  TOLL  BRIDGE  BOND 
ISSUES  —  AUTHORIZATION— NATURE. 
( 1 )  The  authority  is  hereby  authorized  to 
provide  by  resolution,  at  one  time  or  from 
time  to  time,  for  the  issuance  of  revenue 
bonds  for  the  purpose  of  paying  the  cost  of 
any  toll  bridge.  Each  resolution  providing 
for  the  issuance  of  bonds  shall  set  forth  and 
identify  the  toll  bridge  for  which  the  bonds 
are  to  be  issued.  The  bonds  authorized  by 
each  resolution  shall  constitute  a  separate 
series  identifiable  by  a  series  letter  or  let- 
ters. 

(2)  Each  bond  issued  by  the  authority 
shall  contain  a  statement  on  the  face  thereof 
that  the  state  shall  not  be  obligated  to  pay 
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Revised  to  fit  the  study  proposal. 


Organization  and  language  altered  for  cla 
and  to  fit  study  proposal. 


Comment 

The  existing  section  is  unchanged  in 
stance  by  the  proposals,  which  extensi 
rearrange  and  edit  the  original.  A  portic 
section  32-1906  is  incorporated  in  subset 
( 1 )  of  section  6-504. 
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I.  not  more  than  twenty  (20)  years 
i  'their  date  or  dates,  as  may  be  fixed 
such  resolution,  but  may  be  made  re- 
liable before  maturity  at  the  option 
ie  authority  at  such  price  or  prices  and 
er  such  terms  and  conditions  as  may 
feed  by  the  authority  prior  to  the  is- 
le of  the  bonds.  The  authority  shall 
rmine  the  rate  of  interest  such  bonds 
1  bear,  not  exceeding  ( 6  %  )  per  centum 
annum,  the  time  or  times  of  payment  of 
i  interest,  the  form  of  the  bonds  and  the 
rest  coupons  to  be  attached  thereto,  and 
manner  of  executing  the  bonds  and  cou- 
s,  and  shall  fix  the  denomination  or  cle- 
linations  of  the  bonds  and  the  place  or 
:es  of  payment  of  principal  and  interest 
•eof,  which  may  be  at  any  bank  or  trust 
ipany  within  or  without  the  state. 

(2)  All  bonds  issued  under  this  act  shall 
tain  a  statement  on  the  face  thereof  that 
state  shall  not  be  obligated  to  pay  the 
ie  or  the  interest  thereon  except  from  the 
cial  fund  hereinafter  provided  for.  In 
e  any  of  the  officers  whose  signatures 
)ear  on  the  bonds  or  coupons  shall  cease 
be  such  officers  before  the  delivery  of 
P  bonds,  such  signatures  shall  never- 
less  be  valid  and  sufficient  for  all  pur- 
ses with  the  same  effect  as  though  they 
i  remained  in  office  until  such  delivery. 

•  such  bonds  shall  be  fully  negotiable, 
provided  by  the  Uniform  Commercial 
de  —  Investment  Securities.  [Effective 
nuary  1,  1965.] 

(3)  Provisions  may  be  made  for  the  reg- 
fation  of  any  of  such  bonds  in  the  name 
the  owner  as  to  principal  alone  or  as  to 

*  principal  and  interest.  The  bonds  au- 
°rized  under  the  provisions  of  this  act 
ay  be  issued  and  sold  from  time  to  time, 

such  amounts  as  shall  be  determined  by 
ie  authority,  and  the  authority  may  sell 
ll.d  bonds  in  such  manner  and  for  such 
"1Ce,  as  it  may  determine  to  be  for  the  best 
Crests  of  the  state,  but  no  such  sale  shall 
5  made  for  less  than  a  price  which,  corn- 
iced with  relation  to  the  absolute  maturity 
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the  same  or  the  interest  thereon  except  from 
the  special  fund  provided  for  that  purpose. 
Toll  bridge  bonds  shall  be  secured  only  by 
the  revenues  from  the  toll  bridge  or  toll 
bridges  constructed  with  the  proceeds  of 
such  bonds. 

(3)  All  such  bonds  shall  be  fully  ne- 
gotiable, as  provided  by  the  Uniform  Com- 
mercial Code — Investment  Securities. 

(4)  In  case  any  of  the  officers  whose 
signatures  appear  on  the  bonds  or  coupons 
shall  cease  to  be  such  officers  before  the 
delivery  of  such  bonds,  such  signatures  shall 
nevertheless  be  valid  and  sufficient  for  all 
purposes  with  the  same  effect  as  though 
they  had  remained  in  office  until  such  de- 
livery. 

Section  6-502.  TOLL  BRIDGE  BONDS  — 
MATURITY— INTEREST.  (1)  Tollbridge 
bonds  shall  mature  at  such  time  or  times, 
not  more  than  twenty  ( 20 )  years  from  their 
date  or  dates,  as  may  be  fixed  by  the  author- 
ity's resolution.  However,  they  may  be  made 
redeemable  before  maturity  at  the  option  of 
the  authority  at  such  price  or  prices  and 
under  such  terms  and  conditions  as  may  be 
fixed  by  the  authority  prior  to  the  issuance 
of  the  bonds. 

(2)   The  authority  shall  determine: 

(a)  The  rate  of  interest  such  bonds  shall 
bear,  not  exceeding  six  per  cent  (6%)  per 
annum. 

(b)  The  time  or  times  of  payment  of  such 
interest. 

(c)  The  form  of  the  bonds  and  the  in- 
terest coupons  to  be  attached  thereto. 

(d)  The  manner  of  executing  the  bonds 
and  coupons. 

(e)  The  denomination  or  denominations 
of  the  bonds. 

(f)  The  place  or  places  of  payment  of 
principal  and  interest,  which  may  be  at  any 
bank  or  trust  company. 
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of  the  bonds  in  accordance  with  standard 
tables  of  bond  values,  will  show  a  net  return 
of  six  (6%)  per  centum  per  annum  to  the 
purchaser  upon  the  amount  paid  therefor. 
The  proceeds  of  such  bonds  shall  be  used 
solely  for  the  payment  of  the  cost  of  any  toll 
bridge  constructed  hereunder,  and  the  pro- 
ceeds of  such  bonds  shall  be  disbursed  in 
such  manner  and  under  such  restrictions  as 
the  authority  may  provide. 

(4)  If  the  proceeds  of  such  bonds,  by 
error  of  calculation  or  otherwise,  shall  be 
less  than  the  cost  of  any  toll  bridge,  ad- 
ditional bonds  may  in  like  manner  be  issued 
to  provide  the  amount  of  such  deficit  and, 
unless  otherwise  provided  in  the  resolution 
authorizing  the  bonds,  shall  be  deemed  to 
be  of  the  same  issue  and  shall  be  entitled  to 
payment  from  the  same  fund,  and  shall  be 
of  equal  preference  and  priority  as  the  bonds 
first  issued  for  the  same  toll  bridge.  If  the 
proceeds  of  the  bonds  issued  for  any  such 
toll  bridge  shall  exceed  the  cost  thereof,  the 
surplus  shall  be  paid  into  the  fund  herein- 
after provided  for  the  payment  of  principal 
and  interest  of  such  bonds.  Prior  to  the 
preparation  of  definitive  bonds,  the  author- 
ity may  under  like  restrictions  issue  tempor- 
ary bonds  with  or  without  coupons,  ex- 
changeable for  definitive  bonds  when  such 
bonds  have  been  executed  and  are  available 
for  delivery. 

(5)  Each  resolution  providing  for  the 
issuance  of  bonds  shall  set  forth  and  identify 
the  toll  bridge  for  which  the  bonds  are  to  be 
issued,  and  the  bonds  authorized  by  each 
such  resolution  shall  constitute  a  separate 
series.  The  bonds  of  each  series  shall  be 
identified  by  a  series  letter  or  letters,  and 
may  be  sold  and  delivered  at  one  time  or 
from  time  to  time. 


Study  Proposal 

(3)  Prior  to  the  preparation  of  definitive 
bonds,  the  authority  may  issue  temporary 
bonds  with  or  without  coupons  under  the 
same  restrictions  as  definitive  bonds.  Such 
bonds  shall  be  exchangeable  for  definitive 
bonds  when  such  bonds  have  been  executed 
and  are  available  for  delivery. 

Section  6-503.  TOLL  BRIDGE  BONDS  — 
SALE  —  REGISTRATION.  (1)  The 
bonds  authorized  may  be  issued  and  sold 
from  time  to  time,  in  such  amounts  as  shall 
be  determined  by  the  authority.  The  author- 
ity may  sell  said  bonds  in  sucn  manner  and 
for  such  price  as  it  may  determine  to  be  in 
the  best  interests  of  the  state.  However,  no 
such  sale  shall  be  made  for  less  than  a  price 
which,  computed  with  relation  to  the  abso- 
lute maturity  of  the  bonds  in  accordance 
with  standard  tables  of  bond  values,  will 
show  a  net  return  of  over  six  per  cent  (6% ) 
per  annum  to  the  purchaser  upon  the 
amount  paid  therefor. 

(2)  The  authority  may  make  provision 
for  the  registration  of  toll  bridge  bonds  in 
the  name  of  the  owner  as  to  principal  alone 
or  as  to  both  principal  and  interest. 

Section  6-504.  TOLL  BRIDGE  BONDS  — 
PROCEEDS  —  INSUFFICIENCY  —  SUR- 
PLUS. (1)  The  proceeds  of  toll  bridge 
bonds  shall  be  used  solely  for  the  payment 
of  the  cost  of  the  toll  bridge  constructed 
according  to  law  for  the  payment  of  which 
such  bonds  were  issued,  and  shall  be  dis- 
bursed in  such  manner  and  under  such  re- 
strictions as  the  authority  may  provide. 

(2)  If  such  proceeds  shall  be  less  than 
the  cost  of  any  toll  bridge,  additional  bonds 
may  be  issued  in  like  manner  to  provide  the 
amount  of  such  deficit.  Unless  otherwise 
provided  in  the  resolution  authorizing  the 
bonds,  they  shall  be  deemed  to  be  of  the 
same  issue,  entitled  to  payment  from  the 
same  fund,  and  of  equal  preference  as  the 
bonds  first  issued  for  the  same  toll  bridge. 

(3)  If  such  proceeds  exceed  the  cost  of 
any  toll  bridge,  the  surplus  shall  be  paid 
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ion  32-1906.  USE  OF  MONEY  RE- 
VED  FROM  BOND  ISSUE  —  LIENS, 
noneys  received  from  any  bonds  issued 
uant  to  this  act  shall  be  applied  solely 
le  payment  of  the  cost  of  the  toll  bridge 
;he  payment  of  which  such  bonds  were 
It,  and  there  shall  be  and  hereby  is 
ted  and  granted  a  lien  upon  such 
eys  until  so  applied,  in  favor  of  the 
ers  of  such  bonds. 

ion  32-1909.  CONSTRUCTION  FUND 
IEVENUE  FUND  —  SINKING  FUND, 
authority  shall  create  three  (3)  separ- 
funds  in  respect  of  the  bonds  of  each 
es  issued  by  the  authority,  one  ( 1 )  fund 
e  known  as  the  "toll  bridge  construction 

I  series ,"   another   fund  to  be 

wn  as  the   "toll  bridge   revenue   fund, 

es ,"    and    another    fund    to    be 

'Wn  as  the    "toll   bridge    sinking   fund, 

es ,"  each  such  fund  to  be  iden- 

:d  by  the  same  series  letter  or  letters  as 
bonds  of  such  series.  The  moneys  in  each 
h  fund  shall  be  deposited  in  such  deposi- 
I  or  depositaries  and  secured  in  such 
nner  as  may  be  determined  by  the  au- 
nty. It  shall  be  lawful  for  any  bank  or 
st  company  incorporated  under  the  laws 
-his  state  to  act  as  such  depository  and  to 
nish  such  indemnifying  bonds  or  to 
dge  such  securities  as  may  be  required 
the  authority. 

Sion  32-1910.  CONSTRUCTION  FUND 
DISPOSITION  OF  SURPLUS.  The  pro- 
-ds  of  the  bonds  of  each  series  issued 
l(Jer  the  provisions  of  this  act  shall  be 
Jced  to  the  credit  of  the  appropriate  con- 
ation fund,  which  fund  shall  at  all  times 
kept  segregated  and  set  apart  from  all 
her  funds.  There  shall  also  be  credited  to 
e  aPpropriate  construction  fund  all  ac- 
Ued  interest  upon  the  bonds  and  the  in- 
fest received  upon  the  deposits  of  moneys 
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into  the  fund  provided  for  the  payment  of 
principal  and  interest  of  such  bonds. 

Section  6-505.  LIEN  ON  MONEYS  RE- 
CEIVED FROM  BONDS.  There  is  hereby 
created  and  granted  a  lien  in  favor  of  the 
holders  of  any  bonds  issued  by  the  authority 
for  payment  of  the  cost  of  a  particular  toll 
bridge  upon  all  moneys  received  from  any 
such  bonds  until  sucli  moneys  are  applied 
in  payment  of  such  bonds. 


Section  6-506.  SEPARATE  FUNDS  —  DE- 
POSITORIES. (1)  The  authority  shall 
create  three  (3)  separate  funds  for  the 
bonds  of  each  series  issued: 

( a )  The  toll  bridge  construction  fund. 

( b )  The  toll  bridge  revenue  fund. 

(c)  The  toll  bridge  sinking  fund.  Each 
fund  shall  be  identified  by  the  same  series 
letter  or  letters  as  the  bonds  of  such  series. 

(2)  The  money  in  the  funds  shall  be 
deposited  in  any  depository  or  depositories 
and  secured  in  such  manner  as  the  authority 
may  determine.  It  shall  be  lawful  for  any 
bank  or  trust  company  incorporated  under 
the  laws  of  this  state  to  act  as  such  deposi- 
tory and  to  furnish  indemnifying  bonds  or 
to  pledge  such  securities  as  may  be  required 
by  the  authority. 


Section  6-507.  CONSTRUCTION  FUND  — 
DISPOSITION  OF  SURPLUS.  (1)  The 
proceeds  of  the  bonds  of  each  series  issued 
by  the  authority  shall  be  placed  to  the  credit 
of  the  appropriate  construction  fund  which 
shall  at  all  times  be  kept  segregated  from  all 
other  funds. 

(2)  There  shall  also  be  credited  to  the 
appropriate  construction  fund: 

(a)  All  interest  accrued  upon  the  bonds. 
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A  portion  of  the  existing  law  either  repeats 
or  conflicts  with  a  portion  of  the  last  sen- 
tence of  section  32-1905  (3).  It  is  omitted 
and  placed  in  subsection  (1)  of  section  6- 
504.  The  lien  language  of  section  32-1906  is 
rewritten. 


The  statute  has  been  rewritten  for  the  sake 
of  clarity.  In  addition,  the  apparent  error  in 
the  section — "depositary  or  depositaries"  has 
been  corrected.  "Depository"  accords  with 
the  usage  in  the  last  sentence,  and  it  seems 
clear  that  the  legislature  intended  to  refer 
to  banks  ( Title  5 )  rather  than  bailees  ( Title 
20). 


Redundancies  are  eliminated.  The  sentence 
listing  credits  to  be  made  to  the  construction 
fund  is  changed  so  that  the  specific  items 
are  set  forth  more  clearly.  Subsections  were 
added  as  the  subjects  changed. 
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in  such  fund  and  moneys  received  by  grant 
or  donation  'from  the  United  States  or  from 
any  other  source  for  the  construction  of 
such  toll  bridge.  The  moneys  in  each  con- 
struction fund  shall  be  disbursed  in  such 
manner  as  may  be  determined  by  the  au- 
thority, subject  to  the  provisions  of  this  act, 
to  pay  the  cost  of  the  toll  bridge  for  which 
such  fund  was  created.  Any  surplus  which 
may  remain  in  any  construction  fund  after 
providing  for  the  payment  of  the  cost  of 
such  toll  bridge  shall  be  added  to  and  be- 
come a  part  of  the  appropriate  sinking  fund 
hereinafter  provided  for. 


Section  32-1912.  STATE  HIGHWAY  EN- 
GINEER, DUTIES  —  REVENUE  FUND. 
The  state  highway  engineer  shall  have  full 
charge  of  the  construction  of  all  toll  bridges 
that  may  be  authorized  by  the  Montana  toll 
bridge  authority,  and  shall  have  full  charge 
of  the  operation  and  maintenance  thereof, 
and,  under  the  supervision  of  said  authority 
and  subject  to  its  rules  and  regulations  said 
state  highway  engineer  shall  have  charge  of 
the  collection  of  all  tolls,  which  tolls  shall  be 
deposited  to  the  credit  of  the  respective  toll 
bridge  revenue  fund  designated  by  the 
authority. 

Whenever  funds  are  available  for  the  con- 
struction of  any  toll  bridge  hereunder,  the 
state  highway  engineer  shall  proceed  with 
the  construction  thereof,  but  all  contracts 
for  such  construction  shall  be  let  by  the 
state  highway  commission  by  competitive 
bidding,  after  such  notice  and  upon  such 
terms  as  it  shall  prescribe  by  its  rules  and 
regulations. 

Section  32-1911.  SINKING  FUND.  The 
authority  shall  provide,  in  the  proceedings 
authorizing  the  issuance  of  each  series  of 
bonds,  for  paying  into  the  appropriate  sink- 
ing fund  at  stated  intervals  all  moneys  then 
remaining  in  the  toll  bridge  revenue  fund 
after  paying  all   costs   of  operation,  main- 
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(b)  All  interest  received  upon  the  de- 
posits of  moneys  in  the  fund. 

(c)  All  money  received  by  grant  or  do- 
nation from  the  United  States  or  any  other 
source  for  the  construction  of  such  toll 
bridge. 

(3)  The  moneys  in  each  construction 
fund  shall  be  disbursed  to  pay  the  cost  of 
the  toll  bridge  for  which  such  fund  was 
created.  Any  surplus  which  may  remain  in 
any  construction  fund  after  providing  for 
the  payment  of  the  cost  of  such  toll  bridge 
shall  be  added  to  the  appropriate  sinking 
fund. 

Section  6-508.  REVENUE  FUND.  All  tolls 
collected  by  the  engineer  under  the  super- 
vision of  the  authority  and  subject  to  its 
rules  and  regulations  shall  be  deposited  to 
the  credit  of  the  respective  toll  bridge  rev- 
enue fund  designated  by  the  authority. 


Comment 


Section  6-509.  SINKING  FUND.  (1)  In 
the  resolution  authorizing  the  issuance  of 
each  series  of  bonds,  the  authority  shall 
provide  for  paying  into  the  appropriate 
sinking  fund  at  stated  intervals  all  moneys 
then  remaining  in  the  revenue  fund  after 
paying  all  costs  of  operation,  maintenance 
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A  portion  of  the  existing  law  which  es 
lishes  the  revenue  fund  is  rewritten  in 
proposal.  The  balance  of  the  section  appi 
in  the  chapter  entitled  "Administration 


Reorganized  and  rewritten  in  the  into 
of  clarity.  Some  seeming  redundancies 
main. 
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ance  and  repair  of  the  toll  bridge  with 
pect  of  which  such  revenue  fund  was 
ated.  All  moneys  in  each  sinking  fund 
,11  be  pledged  for  the  payment  of  and 
I  only  for  the  purpose  of  paying  ( a )  the 
erest  upon  the  bonds  as  such  interest 
dl  fall  due,  and  (b)  the  necessary  fiscal 
incy  charges  for  paying  bonds  and  inter- 
\  and  (c)  the  principal  of  the  bonds  as 
1  fall  due,  and  ( d )  any  premiums  upon 
ids  retired  by  call  or  purchase  as  herein 
jvided.  Prior  to  the  issuance  of  the  bonds 
each  series  the  authority  may  provide  by 
;olution  for  using  the  sinking  fund  or  any 
1  thereof  in  the  purchase  of  any  of  the 
tstanding  bonds  payable  therefrom,  at  the 
irket  price  thereof,  but  not  exceeding  the 
ice,  if  any,  at  which  the  same  shall  at  the 
xt  interest  date  be  payable  or  redeemable, 
d  all  bonds  redeemed  or  purchased  shall 
■thwith  be  canceled  and  no  bonds  shall  be 
iiied  in  place  thereof.  The  moneys  in  each 
iking  fund,  less  such  reserve  as  may  be 
ovided  for  the  payment  of  principal  and 
terest  in  the  resolution  authorizing  the 
Ids,  if  not  used  within  a  reasonable  time 
r  the  purchase  of  bonds  for  cancellation 
above  provided,  shall  be  applied  to  the 
demption  of  bonds  then  subject  to  redemp- 
M  at  the  redemption  price  then  applicable. 
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and  repair  of  the  toll  bridge  with  respect  to 
which  such  revenue  fund  was  created. 

(2)  All  moneys  in  each  sinking  fund 
shall  be  pledged  for  the  payment  of  and 
used  only  for  the  purpose  of  paying: 

(a)  The  interest  upon  the  bonds  as  it 
becomes  due. 

( b )  The  necessary  fiscal  agency  charges 
for  paying  bonds  and  interest. 

(c)  The  principal  of  the  bonds  as  they 
fall  clue. 

(d)  Any  premiums  upon  bonds  retired 
by  call  or  purchase. 

(3)  Prior  to  the  issuance  of  any  bonds 
in  a  series  the  authority  may  provide  by 
resolution  for  using  the  sinking  fund  or  any 
part  of  such  fund  to  purchase  outstanding 
bonds  payable  from  such  fund.  The  price 
to  be  paid  cannot  exceed  the  price,  if  any, 
at  which  such  bonds  will  be  payable  or  re- 
deemable at  the  next  interest  date.  All  bonds 
redeemed  or  purchased  shall  be  canceled 
and  no  bonds  issued  in  place  thereof. 

(4)  The  resolution  authorizing  any 
bonds  may  provide  for  a  reserve  for  the 
payment  of  principal  and  interest.  The 
moneys  in  each  sinking  fund,  less  such  re- 
serve if  not  used  within  a  reasonable  time 
for  the  purchase  of  bonds,  for  cancellation, 
shall  be  used  to  redeem  bonds  then  subject 
to  redemption  at  the  redemption  price  then 
applicable. 


Comment 
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Chapter  7. 
COUNTY  FINANCE 

INTRODUCTION 


As  with  the  last  chapter,  so  with  this  one— not  much  change  in  sub- 
stance. There  are  some  suggestions  for  repeal  (e.g.,  sections  62,-lUb— 
32-207)  of  statutes  which  are  obviously  out  of  date  or  not  function- 
ing. 

There  are  some  changes  in  nomenclature— "county  road  fund"  being 
standardized,  for  example.  The  chief  aid  (and  virtue,  it  is  hoped)  oi 


this  portion  of  the  report  is  to  clarify  and  define  the  sources  J 
revenue  available  to  county  commissioners  and  their  application. 

Moving  Ahead  states  that  "boards  of  county  commissioners,  as  no] 
constituted,  form  a  sound  basic  body  for  county  highway  admin 
tration."  The  organization  of  Montana  laws  relating  to  sources! 
county  revenue  ought  to  assist  in  the  task  of  administration. 


-106- 


Chapter  7. 
COUNTY  FINANCE 


PART  1. 
TAX  LEVIES  FOR  ROAD  AND  BRIDGE  CONSTRUCTION 


sting  Law 


tion  32-201.  ROAD  TAX  LEVY  — 
NfERAL  ROAD  TAX.  For  the  purpose 
raising  revenue  for  the  construction, 
ntenance,  and  improvement  of  public 
hways,  the  board  of  county  commission- 
of  each  county  in  this  state  may  in  their 
iretion  levy  and  cause  to  be  collected  a 
leral  tax  upon  the  taxable  property  in 

county  of  not  more  than  ten  (10)  mills 
the  dollar,  which  shall  be  payable  to  the 
inty  treasurer  with  other  general  taxes, 
ere  is  also  established  a  general  road  tax 
two  dollars  ( $2.00 )  per  annum  on  each 
le  person  over  the  age  of  twenty-one  (21 ) 
us,  and  under  the  age  of  fifty  (50)  years, 
labitant  within  the  county,  and  payable 

each  person  liable  therefor  at  any  time 
thin  the  year.  The  collection  of  these 
ces  shall  be  under  the  direction  of  the 
ard  of  county  commissioners;  taxes  from 
ieholders  to  be  collected  the  same  as  other 
ses,  and  from  non-freeholders  as  commis- 
mers  may  direct;  provided,  that  the  fore- 
■ing  provisions  of  this  section  shall  not 
'Ply  to  incorporated  cities  and  towns 
hich,  by  ordinance,  provide  for  the  levy 
id  collection  of  a  like  general  tax  and  a 
ffi  special  tax  within  such  cities  and  towns 
'r  road,  street,  and  alley  purposes.  All 
l°neys  collected  under  the  provisions  of 
us  act  shall  belong  to  the  general  road 
Jnd  of  the  county. 

*ction  32-702.  BRIDGE  TAX  —  LEVY 
lND  COLLECTION.  The  board  of  county 
°Wimissioners  may  levy  a  special  tax  not  to 
!Xceed  three  ( 3 )  mills  on  the  dollar  of  the 
axable  property  of  the  county  for  the  pur- 


Study  Proposal 

Section    7-101.     GENERAL    ROAD    TAX. 

(1)  To  raise  revenue  for  the  construction, 
maintenance,  or  improvement  of  public 
highways,  each  board  of  county  commis- 
sioners may  levy  a  general  tax  upon  the 
taxable  property  in  the  county  of  not  more 
than  ten  (10)  mills,  payable  to  the  county 
treasurer.  The  tax  from  freeholders  shall  be 
collected  the  same  as  other  taxes,  and  from 
non-freeholders  as  the  board  may  direct. 

(2)  This  section  shall  not  apply  to  in- 
corporated cities  and  towns  which,  by  ordi- 
nance, provide  for  the  levy  of  a  like  tax  for 
road,  street,  or  alley  purposes. 

(3)  All  moneys  collected  under  this  sec- 
tion shall  belong  to  the  county  road  fund. 


Section  7-102.  SPECIAL  BRIDGE  TAXES 
—  LEVY  AND  COLLECTION.  (1)  Each 
board  may  levy  a  special  tax  not  to  exceed 
three  (3)  mills  on  all  taxable  property  in 
the  county  for  the  purpose  of  constructing, 
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Comment 

There  is  extensive  revision  of  language.  The 
poll  tax  is  an  anachronism  and  should  be 
repealed.  If  so,  sections  32-203  and  32-204, 
prescribing  certain  duties  for  employers  and 
county  treasurers,  should  be  repealed. 


Extensive  rewriting.  Is  there  any  county 
with  less  than  four  million  dollars  taxable 
value?  If  not,  paragraph  (a)  of  sub-section 
( 2 )  is  unnecessary. 


Existing  Law 

pose  of  constructing,  maintaining  and  re- 
pairing free  public  bridges;  provided,  how- 
ever, that  an  additional  levy  for  such  bridge 
purposes  may  be  made  under  conditions  as 
follows:  In  counties  where  the  total  linear 
feet  of  bridges  or  bridge  construction  is  in 
excess  of  four  thousand  ( 4000 )  feet  and  the 
taxable  value  of  property  in  said  county  is 
four  million  dollars  ($4,000,000.00)  or  less, 
the  county  commissioners  may,  if  they  find 
such  to  be  necessary,  levy  one  (1)  mill  in 
addition  to  the  three  ( 3 )  mills  before  herein 
provided  for;  in  counties  where  the  total 
linear  feet  of  bridges  or  bridge  construction 
is  in  excess  of  six  thousand  (6000)  feet  and 
the  taxable  value  of  property  in  said  county 
is  not  less  than  four  million  dollars  ($4,- 
000,000.00),  nor  more  than  twelve  million 
dollars  ($12,000,000.00),  the  county  commis- 
sioners may,  if  they  find  such  to  be  neces- 
sary, levy  two  (2)  mills  in  addition  to  the 
three  (3)  mills  before  herein  provided  for; 
provided,  however,  that  a  free  public  bridge 
is  hereby  defined  to  mean  any  drainage 
structure  located  on,  over  or  through  any 
road  or  highway.  Such  taxes  must  be  levied 
and  collected  in  the  same  manner  as  other 
taxes,  and  the  money,  when  collected  and 
paid  into  the  county  treasury,  must  be  kept 
as  a  special  bridge  fund,  subject  to  the  order 
of  the  board  of  county  commissioners,  to  be 
used  in  the  construction,  maintaining  and 
repairing  at  such  places  as  said  board  di- 
rects; provided  such  additional  special 
bridge  fund  herein  provided  for  shall  not  be 
transferable  to  any  other  fund. 
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maintaining     and     repairing     free     public 
bridges. 

(2)  An  additional  levy  for  these  pur- 
poses may  be  made  under  the  following 
conditions: 

(a)  In  any  county  where  the  total  linear 
feet  of  bridges  or  bridge  construction  is 
more  than  four  thousand  (4,000)  feet  and 
the  taxable  value  of  property  in  that  county 
is  four  million  dollars  ($4,000,000)  or  less, 
the  board  may,  if  necessary,  levy  one  ( 1 ) 
mill. 

(b)  In  counties  where  the  total  linear 
feet  of  bridges  or  bridge  construction  is  more 
than  six  thousand  (6,000)  feet  and  the  taxa- 
ble value  of  property  in  that  county  is  not 
less  than  four  million  dollars  ($4,000,000) 
nor  more  than  twelve  million  dollars  ($12,- 
000,000),  the  board  may,  if  necessary,  levy 
two  (2)  mills. 

(3)  For  the  purposes  of  this  section,  a 
free  public  bridge  is  defined  as  any  drainage 
structure  located  on,  over  or  through  any 
road  or  highway. 

(4)  These  taxes  must  be  levied  and  col- 
lected in  the  same  manner  as  other  taxes. 
The  money  shall  be  kept  as  a  special  bridge 
fund,  subject  to  the  order  of  the  board  for 
use  as  herein  provided,  and  shall  not  be 
transferable  to  anv  other  fund. 


Comment 

The   definition   of   "free   public  bridge" 
peculiarly  applicable  to  this  section. 


Section  32-706.  SUBURBAN  RAILWAY  TO 
PAY  COUNTY  FOR  USE  OF  BRIDGE. 
Before  any  bridge  referred  to  in  the  pre- 
ceding section  shall  be  used  as  a  part  of  any 
street  or  suburban  railway,  the  owner  of 
such  railway  shall  pay  into  the  county  treas- 
ury, for  the  use  of  the  county  bridge  fund, 
such  sum  as  the  board  of  county  commis- 
sioners shall  determine,  but  not  less  than 
one-fourth  nor  more  than  one-half  of  the 
cost  of  construction  of  such  bridge:  and  the 


Section  7-103.  SUBURBAN  RAILWAY  TO 
PAY  COUNTY  FOR  USE  OF  BRIDGE.  ( 1 ) 
Before  any  bridge  constructed  and  main- 
tained by  the  county  in  any  city  or  town 
may  be  used  as  a  part  of  any  street  or 
suburban  railway,  the  owner  of  that  railway 
shall  pay  into  the  county  bridge  fund  a  sum 
determined  by  the  board  which  shall  be  not 
less  than  one-fourth  (  Va  )  nor  more  than 
one-half  ( Yz )  of  the  cost  of  construction  of 
the  bridge. 
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Extensive  revision  of  language.  This  secti 
is  an  anachronism,  and  could  probably 
repealed. 


isting  Law 
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Comment 


ner  of  such  railway  shall  also  be  obligated 
pay  such  portion  of  the  cost  of  maintain- 
such  bridge,  not  less  than  one-fourth  noi- 
re than  one-half,  as  the  board  of  county 
nmissioners  shall  determine,  during  such 
ie  as  such  bridge  shall  be  used  by  said 
lway. 

-tion  32-708.  SPECIAL  TAX  FOR  CON- 
RUCTION  AND  MAINTENANCE.  The 
ard  of  county  commissioners  may  levy  a 
jcial  tax  of  not  to  exceed  five  mills  on  the 
liar  of  the  taxable  property  of  the  county 
defray  the  cost  of  constructing  and  main- 
ning  any  bridge  referred  to  in  the  pre- 
ling  section. 

ction  16-2201.  INCREASED  TAX  LEVY 
)R  ROAD  AND  BRIDGE  CONSTRUC- 
DN.  The  board  of  county  commissioners 
ay,  in  their  discretion,  for  the  purpose  of 
nstructing  roads  and  bridges,  make  an 
creased  levy  upon  the  taxable  property  of 
e  county  of  ten  mills  or  less;  provided, 
at  such  proportion  of  the  funds  derived 
ider  the  provision  of  this  act  as  are  ex- 
uded on  state  and  main  highways  shall  be 
cpended  under  plans  approved  by  the  state 
ighway  commission. 

ection  16-2202.  SUBMISSION  OF  QUES- 
ION  TO  ELECTORS.  Before  such  in- 
ceased  levy  shall  be  made,  the  question 
toll  be  submitted  to  a  vote  of  the  people  at 
wie  general  or  special  election,  and  shall 
e  submitted  in  the  following  form,  insert- 
ing the  number  of  mills  proposed  to  be 
svied: 

Shall  there  be  an  increased  levy  of 

tills  upon    the    taxable    property    of    the 

;ounty  of ,   state  of  Mon- 

:ana,  for  the  purpose  of  constructing  roads 
Jnd  bridges? 


□  Yes. 
0  No.': 


(2)  The  railway  owner  shall  also  pay 
such  portion  of  the  cost  of  maintaining  the 
bridge  (not  less  than  one-fourth  [V4]  nor 
more  than  one-half  [V2])  as  is  determined 
by  the  board  during  the  time  the  bridge  is 
used  by  the  railway. 


Section  7-104.  SPECIAL  TAX  FOR  CON- 
STRUCTION AND  MAINTENANCE.  Each 
board  may  levy  a  special  tax  not  to  exceed 
five  ( 5 )  mills  on  the  taxable  property  in  the 
county  to  defray  the  costs  of  any  bridge 
required  to  be  constructed  and  maintained 
by  the  county  in  any  city  or  town. 


Section  7-105.  ADDITIONAL  TAX  LEVY 
FOR  ROAD  AND  BRIDGE  CONSTRUC- 
TION. ( 1 )  Each  board  may  make  an  ad- 
ditional levy  upon  the  taxable  property  in 
the  county  of  ten  (10)  mills  or  less  for  con- 
structing public  highways  and  bridges. 

(2)  Before  the  additional  levy  may  be 
made,  the  question  shall  be  submitted  to  a 
vote  of  the  people  at  some  general  or  special 
election  in  the  following  form,  inserting  the 
number  of  mills  to  be  levied  and  the  name 
of  the  county: 

"Shall  there  be  an  additional  levy  of-      

mills  upon  the  taxable  property  in  the 
county  of ,  state  of  Mon- 
tana, for  the  purpose  of  constructing  public 
highways  and  bridges? 


□  Yes. 

□  No." 


(3)  A  majority  of  the  votes  cast  shall  be 
necessary  to  permit  the  additional  levy 
which  shall  be  collected  in  the  same  manner 
as  other  road  taxes. 
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Rewritten  to  alter  reference. 


There  is  some  revision  of  language  and  con- 
solidation into  one  section.  In  addition,  the 
reference  to  "state  and  main  highways"  is 
deleted. 
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Comment 


Section  16-2203.  MAJORITY  VOTE  RE- 
QUIRED. A  majority  of  the  votes  cast  shall 
be  necessary  to  adopt  such  measure. 

Section  16-2204.  COLLECTION  OF  TAX. 
Such  levy  shall  be  collected  in  the  same 
manner  as  other  road  taxes  are  collected. 

Section    32-205.     COUNTY    COMMISSION- 
ERS   MAY    LEVY    SPECIAL    TAX    FOR 
POSTWAR    CONSTRUCTION    OF    HIGH- 
WAYS  AND  BRIDGES.    For  the   purpose 
of    accumulating    and    providing    postwar 
funds  for  the  construction,  improvement,  re- 
pair and  maintenance  of  public  highways 
.and  bridges,  the  board  of  county  commis- 
sioners of  each  county  in  this  state  may, 
in  their  discretion,   levy  and   cause  to  be 
collected  during  each  or  either  of  the  fiscal 
years  beginning  July   1,   1945   and  ending 
June  30,  1946,  and  beginning  July  1,  1946 
and  ending  June  30,  1947,  a  special  tax  upon 
the  taxable  property  in  the  county  lying  out- 
side of  the  corporate  limits  of  incorporated 
cities  and  towns,  of  not  more  than  five  (5) 
mills  on  the  dollar,  which  shall  be  payable 
to  the  county  treasurer  with  other  taxes, 
which  levies  shall  be  in  addition  to  all  other 
levies  now  authorized  by  law  to  be  made 
for  road  and  bridge  purposes.  All  moneys 
derived  from  such  levies  shall  be  placed  in 
a  special  road  and  bridge  fund  and  shall  be 
kept  separate  from  all  other  road  and  bridge 
moneys. 

Section  32-206.  TRANSFER  OF  OTHER 
FUNDS.  The  board  of  county  commission- 
ers of  each  county  may,  in  their  discretion, 
at  the  close  of  each  of  the  fiscal  years  ending 
June  30,  1945,  June  30,  1946,  and  June  30, 
1947,  transfer  to  such  special  road  and 
bridge  fund  any  unexpended  and  unappro- 
priated funds  remaining  in  the  county  road 
fund  and  in  the  county  bridge  fund,  over 
and  above  the  amount  set  apart  and  appro- 
priated as  a  reserve  for  the  then  current 
fiscal  year. 

Section     32-207.     EXPENDITURE     POST- 


These  statutes  should  be  repealed;  they  are 
post-war  measures  and  of  no  value  or  pur- 
pose  now. 
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vJED  TILL  TERMINATION  OF  EXIST- 
J  WAR  EMERGENCY.  No  expenditures 
any  purpose  whatever  shall  be  made 
n  such  special  road  and  bridge  fund  until 
;r  April  1,  1947.  After  such  date  the  board 
county  commissioners  of  any  county 
■ing  such  fund  may  thereafter  provide 
the  expenditure  thereof  for  the  purpose 
constructing,  improving,  repairing,  and 
intaining  the  public  highways  and 
iges  of  the  county;  provided  that  no  ex- 
iditure  in  excess  of  ten  thousand  dollars 
0,000.00)  for  any  single  purpose  as  de- 
ad in  section  16-2009  shall  be  made  from 
h.  fund  without  the  approval  of  a  major- 
of  the  electors  voting  on  the  question  of 
:h  expenditure  at  an  election  to  be  pro- 
ed  by  law. 

Ition  32-208.  BOARD  OF  COUNTY  COM- 
SSIONERS  SHALL  ADOPT  A  BUDGET. 
ter  April   1,    1947,   the  board  of  county 
mmissioners  of  any  county  having  such 
;cial  road  and  bridge  fund  may  adopt  a 
dget  making  appropriations  therefrom  for 
3  construction,  improvement,  repair  and 
lintenance   of   the   public   highways   and 
idges  in   the    county   for   the    remaining 
rtion  of  the  then  current  fiscal  year,  no- 
e  thereof  being  given,   hearing  thereon 
d  and  such  budget  adopted  in  the  manner 
ovided  for  emergency  budgets  by  section 
-1907  for  each  fiscal  year  thereafter  when 
iy  moneys  are  to  be  expended  therefrom, 
e  county  budget  shall  contain  and  set  forth 
separate   section    as    a   budget    for    such 
>ecial  road  and  bridge  fund,  and  all  of  the 
wisions  of  the  county  budget  law  shall 
>ply  thereto;   provided,  however,  that  at 
iy  time  after  the  close  of  the  fiscal  year 
tiing  June  30,  1947,  the  board  of  county 
Mimissioners  may  in  their  discretion,  in- 
sad  of  providing  a  separate  budget  for  the 
xPenditure  of  any  moneys  then   in   such 
Pecial  fund,  transfer  the  same  to  the  county 
°ad  fund  or  to  the  county  bridge  fund  or 
fansfer  a  part  thereof  to  each  of  such  funds. 
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Section  53-122.  Registration  fees  of  motor 
vehicles  —  fees  —  disposal  of  proceeds  — 
fee  for  half  year  —  dealers'  registration 
and  transfer  thereof  —  public  owned  vehi- 
cles exempt  from  license  or  registration  fees 

license  or  registration  fees  for  trailers, 

house  trailers,  semi-trailers  and  tractors 
providing  for  deposit  of  all  fees,  other  than 
license  fees,  except  dealer  license  fees,  col- 
lected by  the  registrar  of  motor  vehicles,  in 
the  motor  vehicle  recording  account  for  the 
payment  of  expenses  of  the  maintenance 
and  operation  of  the  department  of  the  regis- 
trar of  motor  vehicles. 

Registration  or  license  fees  shall  be  paid 
upon  registration  or  reregistration  of  motor 
vehicles,  trailers,  house  trailers,  semitrailers 
and  dealers  in  motor  vehicles  or  trailers  in 
accordance  with  this  act,  as  follows: 

Dealers  in  motor  vehicles  other  than  motor- 
cycles, a  minimum  fee  of  thirty  dollars 
($30.00)  which  shall  entitle  such  dealer  to 
two  (2)  sets  of  number  plates,  and  five 
dollars  ($5.00)  additional  fee  for  each  ad- 
ditional set  of  number  plates  up  to  six  (6) 
sets,  and  two  dollars  ($2.00)  additional  fee 
for  each  additional  set  of  number  plates,  as 
may  be  applied  for  by  such  dealer;  provided, 
that  each  dealer  be  required  to  furnish  the 
registrar  of  motor  vehicles  a  statement 
showing  the  makes  of  motor  vehicles 
handled  by  him,  and  the  total  number  of 
each  make  sold  by  him  during  the  preceding 
year,  and  that  lie  not  be  issued  a  license 
unless  he  so  conforms. 

Dealers  in  motorcycles,  trailers  including 
house  trailers,  fifteen  dollars  ($15.00); 

Motor  vehicles,  weighing  twenty-eight  hun- 
dred and  fifty  (2850)  pounds,  or  under, 
other  than  motor  trucks,  five  dollars 
($5.00); 

Motor  vehicles,  weighing  over  twenty-eight 


PART  2. 
REGISTRATION  AND  OTHER  FEES 
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Section  7-201.  COUNTY  MOTOR  VEHICLE 
FUND.  All  license  and  registration  fees  col- 
lected by  the  treasurer  of  the  county  in 
which  any  motor  vehicle  is  registered  shall 
be  credited  to  the  county  motor  vehicle 
fund. 

Section  7-202.  POPULATION  CENTERS- 
CITY  ROAD  FUND  —  COUNTY  ROAD 
FUND.  The  county  treasurer  shall  segre- 
gate from  the  county  motor  vehicle  fund, 
and  designate  as  the  "city  road  fund": 

(a)  Fifty  per  cent  (50%)  of  the  net  li- 
cense fees  derived  from  the  registration  of 
motor  vehicles  whose  owners  reside  within 
the  limits  of  any  incorporated  city. 

(i)  Having  a  population  of  thirty-five 
thousand  (35,000)  or  more  according  to  the 
federal  census  of  1960. 

(ii)  Lying  within  one  (1)  mile  of  the 
limits  of  an  incorporated  city  having  a  popu- 
lation of  thirty-five  thousand  (35,000)  or 
more  according  to  the  federal  census  of 
1960. 

(b)  Twenty-five  per  cent  (25%)  of  the 
net  license  fees  derived  from  the  registration 
of  motor  vehicles  whose  owners  reside  with- 
in the  limits  of  any  incorporated  city  having 
a  population  of  ten  thousand  (10,000)  or 
more  according  to  the  federal  census  of  1960, 
which  city  is  located  in  a  county  which  has 
an  area  of  less  than  seven  hundred  and  fifty 
(750)  square  miles. 

(2)  The  balance  of  the  county  motor 
vehicle  fund  remaining  after  segregation  of 
the  city  road  fund  shall  be  transferred  to 
the  "county  road  fund." 

Section  7-203.  POPULATION  CENTERS- 
USE  OF  CITY  ROAD  FUND.  ( 1 )  At  the 
end  of  each  month,  the  county  treasurer 
shall  pay  to  the  appropriate  city  treasurer 
the  fees  held  in  the  city  road  fund. 
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There  have  been  incorporated  in  the  stud 
proposal  only  those  provisions  relating  t 
the  disposition  by  counties  of  registratio 
fees.  Therefore,  the  portions  of  section  5; 
122  which  set  the  fees  and  relate  to  tt 
registrar  of  motor  vehicles  will  remain.  Tl 
matter  removed  from  the  existing  law  hi 
been  extensively  rewritten  in  the  interes 
of  clarity  and  to  remove  patent  ambiguitie 
For  example,  after  provision  for  city  roi 
funds,  the  section  states  that  the  net  licen 
fees  shall  be  used  by  the  counties.  In  a 
dition,  March  1,  1964  having  passed,  t 
directives  to  county  commissioners  to  c 
termine  proportions  have  been  omitted.  T 
references  to  the  federal  census  have  be 
updated  to  1960. 
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ndred  and  fifty  (2850)  pounds,  other  than 
)tor  trucks,  ten  dollars  ($10.00); 

ectrically  driven  passenger  vehicles,  ten 
liars  ($10.00); 

1  motorcycles,  two  dollars  ($2.00); 

•actors  and/or  trucks,  ten  dollars  ($10.00) ; 
ises  shall  be  classed  as  motor  trucks  and 
ensed  accordingly; 

'ailers  and  semitrailers  less  than  two 
ousand  five  hundred  (2,500)  pounds  maxi- 
um  gross  loaded  weight  and  house  trailers 
all  weights,  two  dollars  ($2.00); 

'ailers  and  semitrailers  over  two  thousand 
re  hundred  (2,500)  up  to  six  thousand 
1,000)  pounds  maximum  gross  loaded 
eight,  except  house  trailers,  five  dollars 
15.00); 

railers  and  semitrailers  over  six  thousand 
5,000)  pounds  maximum  gross  loaded 
eight,  ten  dollars  ($10.00); 

railers  used  exclusively  in  the  transpor- 
tion  of  logs  in  the  forest  or  in  the  trans- 
lation of  oil  and  gas  well  mechinery, 
>ad  machinery  and  bridge  material  exclu- 
vely,  new  and  secondhand,  and  trailers 
sed  exclusively  for  the  transportation  of 
)ad  machinery  and  bridge  materials,  shall 
ay  a  fee  of  fifteen  dollars  ($15.00)  an- 
ually,  regardless  of  size  or  capacity. 

•11  rates  to  be  twenty-five  per  cent  (25%) 
igher  for  motor  vehicles,  trailers  and  semi- 
■ailers,  when  not  equipped  with  pneumatic 

ires. 

Cycles  with  motor  attachment,  one  dollar 
$1.00); 

'''actors,  as  specified  in  this  section,  shall 
nean  any  motor  vehicle,  except  passenger 
j*s  used  for  towing  a  trailer  or  semitrailer. 
|U  license  or  registration  fees  collected  by 
lle  county  treasurer  of  the  county  in  which 
Jny  motor  vehicle  is  registered  shall  be 
Edited  to  the  motor  vehicle  license  fund  of 


(2)  The  city  treasurer  shall  hold  the 
fees  so  paid  in  a  separate  "city  road  fund," 
which  shall  be  used  by  the  city  council  only 
for  the  construction,  repair,  and  mainte- 
nance of  permanent  highways  and  streets 
within  the  corporate  limits. 

(3)  All  such  work  shall  be  under  the 
supervision  of  the  county  surveyor,  who 
shall  cooperate  with  the  city  council  in 
designating  the  highway  or  street  upon 
which  work  is  to  be  done  and  in  selecting 
the  type  of  pavement  to  be  used. 

(4)  The  cost  of  supervision  by  the 
county  surveyor  shall  not  exceed  five  per 
cent  (5%  )  of  the  cost  of  the  work. 

Section  7-204.  OTHER  COUNTIES  — 
COUNTY  ROAD  FUND  —  CITY  ROAD 
FUND.  ( 1 )  In  every  county  which  does 
not  have  a  city  and  area  populated  as  pro- 
vided in  section  7-202  of  this  part,  the 
county  treasurer  shall  divide  the  county 
motor  vehicle  fund  between  a  "city  road 
fund"  and  a  "county  road  fund." 

(2)  The  division  shall  be  in  the  ratio 
determined  by  the  board  of  county  commis- 
sioners. The  board  shall  determine  the  ratio 
by  comparing  the  total  number  of  miles  of 
public  streets  and  highways  situated  within 
the  limits  of  incorporated  cities  and  towns 
with  the  total  number  of  miles  of  public 
streets  and  highways  outside  of  such  cor- 
porate limits. 

Section  7-205.  OTHER  COUNTIES  —  USE 
OF  CITY  ROAD  FUND.  ( 1 )  At  the  end  of 
each  month,  the  county  treasurer  shall  pay 
to  the  treasurer  of  each  incorporated  city  or 
town  such  proportion  of  the  city  road  fund 
as  directed  by  the  board  of  county  commis- 
sioners. 

( 2 )  The  city  or  town  treasurer  shall  hold 
the  fund  so  paid  in  a  separate  "city  road 
fund,"  which  shall  be  used  by  the  city  or 
town  council  only  for  the  construction,  re- 
pair, and  maintenance  of  permanent  high- 
ways and  streets  within  the  corporate  limits. 
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If  the  proposal  for  change  in  county  ad- 
ministration contained  in  chapter  5  is 
adopted,  the  reference  to  "county  surveyor" 
must  be  changed  to  "county  road  super- 
intendent." 


Existing  Law 

said  county.  The  funds  in  said  county  motor 
vehicle  fund  shall  be  used  as  follows: 

(a)   Fifty   per   cent    (50f/r  )    of  the   net 
license  fees  derived  from  the  registration  of 
motor  vehicles,  the  owners  of  which  reside 
within  the  boundaries  of  any  incorporated 
city  of  the  state  of  Montana,  having  a  popu- 
lation of  thirty-five  thousand    (35,000)    or 
more,  or  the  owners  of  which  reside  within 
the  boundaries  of  any  incorporated  city  of 
the  state  of  Montana  which  lies  withm  one 
( 1 )  mile  of  the  city  limits  of  an  incorporated 
city  of  the  state  of  Montana  having  a  popu- 
lation of  thirty-five  thousand    (35,000)    or 
more,   according   to   the   federal   census   of 
1930,  and  twenty-five  per  cent  (25%  )  of  the 
net  license  fees  derived  from  the  registration 
of  motor  vehicles,  the  owners  of  which  re- 
side within  the  boundaries  of  any  city  in 
the  state  of  Montana  having  a  population  of 
ten  thousand   (10,000),  or  more,  according 
to  the  federal  census  of  1950,   and  which 
city  is  situated  in  a  county  which  has  an 
area  of  less  than  seven  hundred  and  fifty 
(750)    square  miles,   shall  be  held  by  the 
county  treasurer  and  segregated  from  other 
county  road  funds  and  designated  as  "city 
road  fund,"   to  be  used   in  the  city  from 
which  fees  were  derived  for  the  construction 
of  permanent  streets  within  the  incorpor- 
ated limits  of  such  city. 

(b)  The  license  fees  held  in  the  city 
road  fund,  as  hereinbefore  provided,  at  the 
end  of  each  thirty  (30)  day  period  beginning 
March  1,  1955,  be  paid  by  the  county  treas- 
urer to  the  city  treasurer  to  be  held  by  such 
city  treasurer  in  a  separate  fund  designated 
as  the  "city  road  fund,"  shall  be  used  by 
the  city  council  of  such  city  having  the 
population  of  thirty-five  thousand  (35,000) 
or  more,  or  by  the  city  council  of  such  city 
which  lies  within  one  (1)  mile  of  the  city 
limits  of  an  incorporated  city  of  the  state  of 
Montana,  having  a  population  of  thirty-five 
thousand  (35,000)  or  more,  according  to  the 
federal  census  of  1930,  or  by  the  city  council 
of   such   city   having   a   population    of   ten 


Study  Proposal 

Section  7-206.  USE  OF  COUNTY  ROAD 
FUND.  The  county  road  fund  of  each 
county  shall  be  used  for  the  construction, 
repair,  and  maintenance  of  all  public  high- 
ways within  its  boundaries  which  are  out- 
side the  corporate  limits  of  any  city  or  town 
and  are  not  either  state  or  federal  highways. 


Comment 
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ihousand  (10,000),  or  more,  according  to 
he  federal  census  of  1950  and  situated  in  a 

■ounty  which  has  an  area  of  less  than  seven 
hundred  and  fifty  (750)  square  miles,  only 

the  construction  of  permanent  highways 
and  streets  within  the  boundaries  of  such 
incorporated  city.  Provided,  that  all  con- 
struction of  public  highways  and  streets, 
ie  cost  of  which  is  to  be  paid  out  of  the 
ind  derived  from  the  license  fees  as  herein 
rovided,  shall  be  under  the  supervision  of 
ie  county  surveyor  of  the  county  within 
'hose  boundaries  such  city  is  situated,  sub- 
ject to  the  control  of  the  said  city  council 
nd  surveyor  to  designate  the  public  high- 
ray  or  street  upon  which  the  work  is  to  be 
done,  and  the  type  of  pavement  to  be  used, 
ind  provided  further,  that  the  cost  of  the 
supervision  of  the  county  surveyor  shall  not 
exceed  five  per  cent   (5%)    of  the  cost  of 

1  work. 

(c)  In  every  county  which  does  not  have 
within  its  borders  a  city  and  area  coming 
'ithin  the  provisions  of  sub-sections  (a) 
and  (b)  above,  the  net  license  fee  derived 
from  the  registration  of  motor  vehicles  shall 
be  by  the  registrar  of  motor  vehicles  trans- 
mitted to,  and  paid  over  to  the  county 
"easurer  of  each  such  county  and  shall  be 
allocated  and  divided  by  the  county  treas- 
urer as  hereinafter  provided.  The  motor 
vehicle  license  fund  in  each  such  county 
stall  be  divided  between  accounts  desig- 
ned as  "city  road  fund"  and  "county  road 
'und"  in  a  pro  rata  manner  based  upon  the 
total  number  of  miles  of  all  public  streets 
and  highways  situated  within  the  limits  of 
"lcorporated  cities  and  towns  within  each 
county  as  compared  with  the  total  number 
0  miles  of  public  streets  and  highways  situ- 
ated  within  the  county,  but  outside  the  cor- 
date limits  of  any  incorporated  cities  and 
towns. 

Tlle  license  fees  held  in  the  city  road  fund. 

*  hereinabove  provided  shall  be  at  the  end 

each  thirty   ( 30 )    day  period  beginning 

Jlarch  1,  1964,  be  paid  by  the  county  treas- 
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urer  to  the  treasurer  of  each  incorporated 
city  or  town  within  the  county  in  a  pro  rata 
manner  based  upon  the  number  of  miles  of 
all  public  streets  and  highways  situated 
within  such  city  or  town  as  compared  to  the 
total  number  of  miles  of  all  public  streets 
and  highways  within  the  limits  of  all  incor- 
porated cities  and  towns  within  the  county. 
The  city  or  town  treasurer  shall  hold  said 
moneys  in  a  separate  fund  designated  as  the 
"city  road  fund"  which  shall  be  used  by  the 
city  or  town  council  only  for  the  construc- 
tion and  repair  of  streets  and  highways 
within  the  corporate  limits  of  such  incor- 
porated city  or  town. 

The  net  license  fees  derived  from  the  regis- 
tration of  vehicles  shall  be  used  by  said 
county  for  the  construction,  repair  and 
maintenance  of  all  public  highways,  except 
state  and  federal  highways,  within  the 
boundaries  of  said  county. 

If  any  dealer,  or  motor  vehicle,  house  trailer 
or  semitrailer  is  originally  registered  six  ( 6 ) 
months  after  the  time  of  registration  as  set 
by  law,  the  registration  or  license  fee  for  the 
remainder  of  such  year  shall  be  one-half 
( Yz )  of  the  regular  fee  above  given. 

A  dealer  in  motor  vehicles  or  trailers  who 
shall  maintain  more  than  one   (1)  place  of 
business  or  who  shall  maintain  any  branch 
establishment  or  establishments,  must  reg- 
ister and  pay  a  registration  or  license  fee  for 
each  such  place  of  business  or  establishment. 
A  registered  dealer,  who  may  sell  or  dispose 
of  his  entire  business  to  any  other  person, 
may    have    his    certificate    of    registration 
transferred  to  such   purchaser  upon   filing 
with  the  registrar  of  motor  vehicles  a  state- 
ment containing  the  name  of  the  registered 
dealer,  the  number  under  which  such  dealer 
is  registered,  the  name  of  the  purchaser,  and 
the  location  of  the  place  of  business  so  sold. 
Upon  the  filing  of  such  statement,  accom- 
panied by  a  filing  fee  of  one  dollar  ($1.00), 
the  registrar  of  motor  vehicles  shall   note 
upon  the  registration  record  of  such  dealer 
the  change  of  ownership.  But  no  certificate 
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[registration  can  be  transferred  unless  the 
atire  business  of  the  dealer  holding  such 
Ttificate  of  registration  be  sold  and  dis- 
osed  of,  and  no  such  certificate  of  regis- 
•ation  can  be   transferred   to   any  person 
ther  than  the  purchasers  of  such  business. 
'he  provisions  of  this  act  with  respect  to 
3e  payment  of  registration  fees  shall  not 
pply  to  or  be  binding  upon  motor  vehicles, 
railers  or  semitrailers  or  tractors  owned  or 
ontrolled  by  the  United  States  of  America 
r  any  state,  county  or  city,  but  in  all  other 
espects  the  provisions'  of  this  act  shall  be 
pplicable    to    and    binding    upon    motor 
ehicles,  tractors,  trailers,  and  semitrailers. 
Ill  fees,  other  than  license  fees,  mentioned 
ind  described  in  sections  53-110  and  53-112, 
md  in  section   53-135,    shall   hereafter  be 
leposited  in,  and  paid  into,  the  earmarked 
wenue  fund  and  shall  be  used  to  pay  all 
salaries,  operating  expenses,  and  all  other 
expenses  of  the  department  of  the  registrar 
)f  motor  vehicles.    Any   reference    in   this 
tode  to  the  motor  vehicle  recording  fund  or 
the  motor  vehicle  administration  fund  shall 
te  taken  to  mean  the  motor  vehicle  record- 
ing account  in  the  earmarked  revenue  fund. 
Whenever,   in   the   judgment   of   the   state 
board  of  examiners,  there  shall  be  in  said 
motor    vehicle     recording     account     more 
moneys  than    are    reasonably    required    or 
needed  to  pay   all   salaries,    operating   ex- 
penses, and  all  other  expenses  of  the  de- 
partment of  the  registrar  of  motor  vehicles, 
such  board  shall  distribute  such  unneeded 
surplus  or  excess  to  the  fifty-six  (56)  coun- 
ts of  the  state  in  a  pro  rata  manner  based 
uP°n  the  total  number  of  motor  vehicles 
Mistered  in  each  county. 

%  board  of  county  commissioners  of  each 
^unty  which  does  not  have  within  its  bor- 
J?rs  a  city  and  area  coming  within  the  pro- 
tons of  subsections  (a)  and  (b)  above 
'toll  prior  to  March  1  of  each  year,  be- 
*ning  With  the  year  1964,  determine  the 
JJ'mber  of  miles  of  public  streets  and  high- 
aJ's  situated  in  each  incorporated  city  and 
own  in  the  county,  and  the  number  of  miles 
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of  public  streets  and  highways  within  the 
county,  but  outside  the  corporate  limits  of 
the  incorporated  cities  and  towns,  in  order 
that  the  motor  vehicle  license  and  registra- 
tion fees  can  be  divided  between  the  "county 
road  fund"  and  each  "city  road  fund"  in  the 
pro  rata  manner  as  provided  in  this  act.  The 
board  of  county  commissioners  shall  at  the 
same  time  also  compute  the  percentage  of 
said  motor  vehicle  license  and  registration 
fees  to  be  paid  by  the  county  treasurer  to 
the  treasurer  of  each  incorporated  city  and 
town  and  also  the  percentage  to  be  deposited 
in  the  county  road  fund. 

Section  53-639.  SPECIAL  MOBILE  EQUIP- 
MENT —  EXEMPTION    FROM    REGIS- 
TRATION    AND    PAYMENT     OF    FEES 
AND    CHARGES    —    IDENTIFICATION 
PLATE    —    APPLICATION    —    FEE    — 
PUBLICLY -OWNED    SPECIAL   MOBILE 
EQUIPMENT.    Every    person,    firm,    part- 
nership, or  corporation  who  owns,   leases, 
or  rents  special  mobile  equipment  as  herein- 
after defined,  and  occasionally  moves  said 
equipment  on,  over,  or  across  the  highways 
of  the  state  of  Montana  shall  not  be  subject 
to   registration  of  said   equipment   nor   be 
required  to  pay  the  fees  and  charges  pro- 
vided for  by  chapter  219  of  the  Session  Laws 
of  the  Thirty-second  Legislative  Assembly 
of  the  state  of  Montana,  1951,  53-615  to  53- 
629,  as  the  same  is  ( are )  now,  or  may  here- 
after be,  amended,  but  prior  to  any  move- 
ment on  the  highways,  each  piece  of  such 
equipment  shall  display  an  equipment  iden- 
tification plate  attached  thereto.  Annual  ap- 
plication for  the  identification  plate  shall  be 
made  to  the  county  treasurer  prior  to  or 
before  any  such  piece  of  equipment  is  moved 
over  the  highway,  on  a  form  furnished  by 
the    registrar   of   motor   vehicles,    together 
with  the  payment  of  a  fee  of  five  dollars 
($5.00).   The  fees  collected  under  this  act 
shall  belong  to  the  general  road  fund  of  the 
county  and  be  for  the  use  and  benefit  of 
that   fund.    Provided,    that    publicly-owned 
special   mobile   equipment   and   equipment 
and  implements  of  husbandry  designed  and 


Section  7-207.  SPECIAL  MOBILE  EQUIP- 
MENT —  EXEMPTION  FROM  REGIS- 
TRATION AND  PAYMENT  OF  FEES  AND 
CHARGES  —  IDENTIFICATION  PLATE 
—  APPLICATION  —  FEE  —  PUBLICLY- 
OWNED  SPECIAL  MOBILE  EQUIP- 
MENT. (1)  A  person,  firm,  partnership, 
or  corporation  who  owns,  leases,  or  rents 
special  mobile  equipment  as  defined  in  sec- 
tion 53-642  and  occasionally  moves  that 
equipment  on,  over,  or  across  the  highways 
of  the  state,  shall  not  be  subject  to  regis- 
tration of  that  equipment  or  be  required  to 
pay  the  fees  and  charges  provided  for  in  the 
chapter  "State  Finance."  Prior  to  any  move- 
ment on  the  highways,  however,  each  piece 
of  equipment  shall  display  an  equipment 
identification  plate  attached  thereto. 

(2)  Annual  application  for  the  identifi- 
cation plate  shall  be  made  to  the  county 
treasurer  before  any  piece  of  equipment  is 
moved  on  the  highways.  Application  shall 
be  made  on  a  form  furnished  by  the  regis- 
trar of  motor  vehicles,  together  with  the 
payment  of  a  fee  of  five  dollars  ($5).  The 
fees  collected  under  this  act  shall  belong  to 
the  county  road  fund. 

(3)  The  identification  plate  shall  expire 
on  December  31  of  each  year. 

( 4 )  Publicly  -  owned  special  mobile 
equipment,  and  implements  of  husbandry 
used  exclusively  by  an  owner  in  the  conduct 
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ting  Law 


Study   Proposal 


Comment 


I  exclusively  by  an  owner  in  the  conduct 
is  own  farming  operations  are  exempt 
i  the  provisions  of  this  act. 

ion  53-643.  EXPIRATION  DATE  OF 
lTE.  The  identification  plate  for  special 
die  equipment  shall  expire  on  December 
ty-first  of  each  year  in  which  it  was 
ed. 


of  his  own  farming  operations,  are  exempt 
from  the  provisions  of  this  section. 


PART  3. 
BONDS 


sting  Law 

in  16-2008.  BOARD  OF  COUNTY 
tfMISSIONERS  MAY  ISSUE  BONDS 
I  CERTAIN  PURPOSES.  The  board  of 
nty  commissioners  of  every  county  of 
state  is  hereby  vested  with  the  power 
1  authority  to  issue,  negotiate  and  sell 
pon  bond's  on  the  credit  of  the  county, 
hereinafter  in  this  act  more  specifically 
•vided,  for  any  of  the  following  purposes: 

(a)  For  the  purpose  of  acquiring  land 
sites  and  grounds  for  a  public  building 
buildings  of  any  kind  within  the  county 
1  under  its  control,  which  the  county  has 
rful  authority  to  acquire  or  erect,  control 
3  maintain;  for  the  purpose  of  acquiring 
id  for  any  other  public  use  or  activity 
thin  the  county,  under  its  control  and 
thorized  by  law. 

(b)  For  the  purpose  of  constructing, 
Sing  or  acquiring  by  purchase  necessary 
folic  buildings  within  the  county,  under 
1  control  and  authorized  by  law,  making 
•ditions  to  and  repairing  buildings  and  for 
e  purpose  of  furnishing  and  equipping  the 
toe,  and  for  the  purpose  of  building,  pur- 
ging, constructing  and  maintaining  de- 
ces  intended  to  protect  the  safety  of  the 
ublic  from  open  ditches  carrying  irrigation 
'  °ther  water. 

(c)  For  the  purpose  of  acquiring  rights 
'Way  for  and  constructing  public  high- 
,ays  and  bridges,  or  either  of  them. 
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Section  7-301.  COUNTY  COMMISSION- 
ERS MAY  ISSUE  BONDS.  (1)  Each  board 
may  issue,  negotiate  and  sell  coupon  bonds 
on  the  credit  of  the  county: 

(a)  To  construct  or  improve,  or  acquire 
rights  of  way  for  public  highways  or 
bridges. 

(b)  To  refund,  pay,  and  redeem  op- 
tional, redeemable  or  maturing  highway  or 
bridge  bonds  when  there  are  not  sufficient 
funds  available  and  it  is  deemed  in  the  best 
interests  of  the  county  to  refund  the  bonds. 

(2)  The  value  of  the  bonds  issued  and 
all  other  outstanding  indebtedness  of  the 
county  shall  not  exceed  five  per  cent  (5%) 
of  the  value  of  the  taxable  property  within 
the  county  as  ascertained  by  the  last  pre- 
ceding general  assessment. 

(3)  The  bonds  shall  be  issued  as  pro- 
vided in  section  16-2008. 


Comment 

Only  two  subsections  of  section  16-2008  are 
included  in  the  proposal.  Therefore,  section 
16-2008  must  be  amended  and  retained.  Por- 
tions of  section  32-202  are  incorporated  in 
subsections  (3)  and  (4),  so  that  section  may 
be  repealed. 
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( d )  For  the  purpose  of  enabling  a  county 
to  liquidate  its  indebtedness  to  another 
county  incident  to  the  creation  of  a  new 
county  or  the  changing  of  any  county 
boundary  line. 

(e)  For  the  purpose  of  funding,  paying 
and  retiring  outstanding  county  warrants 
lawfully  issued  against  the  county  general 
fund,  road  fund,  bridge  fund  or  poor  fund, 
when  there  is  not  sufficient  money  in  the 
fund  against  which  such  warrants  are  drawn 
to  pay  and  retire  such  warrants  and  the 
levying  of  taxes  sufficient  to  pay  and  retire 
such  warrants  within  a  period  of  three  (3) 
years  would,  in  the  judgment  of  the  board 
of  county  commissioners,  work  a  hardship 
and  be  an  undue  burden  upon  the  taxpayers 
of  the  county. 

(f)  For  the  purpose  of  refunding,  pay- 
ing and  redeeming  optional,  redeemable  or 
maturing  bonds  when  there  are  not  suffi- 
cient funds  available  to  pay  such  bonds  and 
it  is  deemed  for  the  best  interests  of  the 
county  to  refund  such  bonds. 

(g)  For  the  purpose  of  funding,  paying 
and  retiring  outstanding  seed  grain  war- 
rants lawfully  issued  under  the  provisions 
of  section  4651,  and  for  the  purpose  of 
funding,  paying  and  retiring  outstanding 
special  relief  warrants  lawfully  issued  under 
the  provisions  of  section  4692,  when  there 
is  not  sufficient  money  available  to  pay  such 
warrants  and  the  levying  of  special  taxes 
sufficient  to  pay  the  same  within  a  period  of 
three  (3)  years  would,  in  the  judgment  of 
the  board  of  county  commissioners,  work  a 
hardship  and  be  an  undue  burden  upon  the 
taxpayers  of  the  county. 

(h)  For  the  purpose  of  funding,  paying 
in  full  or  compromising,  settling  and  satis- 
fying any  judgment  which  may  have  been 
rendered  against  the  county  in  a  court  of 
competent  jurisdiction,  when  there  are  not 
sufficient  funds  available  to  pay  such  judg- 
ment and  when  sufficient  money  cannot  be 
raised  to  satisfy  such  judgment  by  an  annual 
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isting  Law 

•levy  of  ten  (10)  mills  levied  on  all  the 
able  property  within  the  county  through 
leriodof  three  (3)  years. 

e  resolution  providing  for  the  issue  of 
;h  bonds  must  recite  the  facts  concerning 
j  judgment  to  be  funded  and  the  terms  of 
y  compromise  agreement  which  may  have 
jn  entered  into  between  the  board  of 
jnty  commissioners  and  the  judgment 
iditor. 

(i)  Whenever  the  total  indebtedness  of 
county  exceeds  the  constitutional  limita- 
m  of  five  per  centum  (5%  )  of  the  value 

the  taxable  property  therein  and  the 
ard  of  county  commissioners  of  said 
unty  finds  and  determines  that  the  county 

unable  to  pay  and  discharge  such  in- 
btedness  in  full,  the  said  board  of  county 
mmissioners  shall  have  the  power  and 
ithority  to  negotiate  with  the  holders  of 
e  bonds  of  said  county  for  an  agreement 

agreements  whereby  said  bond-holders 
;ree  to  accept  less  than  the  full  amount  of 
ich  bonds  and  the  accrued  unpaid  interest 
lereon  in  full  payment  and  satisfaction 
lereof,  to  enter  into  such  agreement  or 
;reements  and  to  issue  refunding  bonds 
ir  the  amount  agreed  upon.  These  bonds 
lay  be  issued  in  more  than  one  series  if  the 
ircumstances  so  require  and  each  series 
lay  be  either  amortization  bonds  or  serial 
onds. 

'he  plan  agreed  upon  between  the  board  of 
ounty  commissioners  and  the  bond-holders 
hall  be  embodied  in  full  in  the  resolution 
"Widing  for  the  issue  of  such  bonds. 

Section  32-202.  ISSUANCE  OF  HIGHWAY 
'ONDS  —  LIMIT  OF  INDEBTEDNESS. 
Whenever,  in  the  judgment  of  the  board  of 
;ounty  commissioners  of  any  county,  it  be- 
C0Ines  necessary  or  advisable  for  the  con- 
duction or  improvement  of  any  main  high- 
ly or  state  highway  therein,  to  raise 
!'evenue  in  addition  to  that  furnished  by  the 
lfes  and  licenses  authorized  by  this  act,  it 
*all  be  lawful  for  such  board  to  issue,  on 
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Comment 


Section  7-302.  NEGOTIATIONS  FOR  RE- 
FUNDING. (1)  Whenever  the  total  in- 
debtedness of  a  county  exceeds  the  consti- 
tutional limitation  of  five  per  cent  (5%)  of 
the  value  of  the  taxable  property  therein 
and  the  board  determines  that  the  county  is 
unable  to  pay  such  indebtedness  in  full,  the 
board  may: 

(a)   Negotiate  with  the  bond-holders  for 
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The  study  proposal  contains  the  sense  of 
subparagraph  (i)  and  the  concluding  sen- 
tence of  section  16-2008.  Both  should  remain 
in  the  existing  law,  because  of  their  general 
application. 


Existing  Law 

the  credit  of  the  county,  coupon  bonds  to 
such  amounts  as  said  board  may  find  neces- 
sary; provided  that  such  bonds  shall  not, 
together  with  all  other  outstanding  indebted- 
ness of  the  county,  exceed  five  per  centum 
of  the  value  of  the  taxable  property  within 
such  county,  to  be  ascertained  by  the  last 
preceding  general  assessment  therein;  and 
provided,  further,  that  such  proceedings  be 
had  prior  to  and  in  the  issuance  of  such 
bonds,  as  are  required  in  the  case  of  other 
county  bonds. 


Section  16-2009.    SINGLE  PURPOSE.    Ac- 
quiring land  for  a  site  for  a  public  building, 
tor    for   any   other    public    use    within    the 
county,   and   constructing,   erecting   or   ac- 
quiring by  purchase   any  building,   court- 
house,   jail,    hospital,    civic    center,    youth 
center,  park,  museum,  recreation  center,  and 
any  combination  thereof,  on  such  land,  and 
furnishing  and  equipping  the  same,   shall 
be   deemed   a  single  purpose;    acquiring  a 
right-of-way  for  and  constructing  a  public 
highway   including   any   bridge   or   bridges 
thereon,  shall  be  deemed  a  single  purpose; 
the  construction  of  two  or  more  bridges, 
when  not  forming  a  part  of  the  same  public 
highway,    shall   be    deemed    separate    pur- 
poses; a  contribution  by  a  county  to  the  cost 
of  a  federal  aid  bridge  shall  be  deemed  a 
separate  purpose,  and  a  contribution  by  a 
county  to  the  cost  of  a  federal  aid  highway 
project  on  a  highway  leading  to  said  bridge 
shall  be  deemed  a  separate  purpose.  Nothing 
herein    contained    shall    be    construed    as 
amending  or  repealing  sections   16-1163  to 
16-1165. 
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an  agreement  or  agreements  whereby  the 
bondholders  agree  to  accept  less  than  the 
full  amount  of  the  bonds  and  the  accrued 
unpaid  interest  thereon  in  satisfaction 
thereof. 

( b )  Enter  into  such  agreement  or  agree- 
ments. 

(c)  Issue  refunding  bonds  for  the 
amount  agreed  upon.  These  bonds  may  be 
issued  in  more  than  one  series  and  each 
series  may  be  either  amortization  or  serial 
bonds. 

(2)  The  plan  agreed  upon  between  the 
board  and  the  bondholders  shall  be  em- 
bodied in  full  in  the  resolution  providing 
for  the  issue  of  the  bonds. 

Section  7-303.  SINGLE  PURPOSE— HIGH- 
WAY— BRIDGE.  ( 1 )  It  shall  be  deemed  a 
single  purpose  to: 

(a)  Acquire  a  right-of-way  for  and  con- 
struct a  public  highway  including  any 
bridge  or  bridges  thereon. 

(b)  Contribute  to  the  cost  of  a  federal 
aid  bridge. 

(c)  Contribute  to  the  cost  of  a  federal 
aid  highway  project  on  a  highway  leading 
to  a  federal  aid  bridge. 

( 2 )  Construction  of  two  or  more  bridges 
not  forming  a  part  of  the  same  public  high- 
way shall  be  deemed  separate  purposes. 

(3)  Nothing  contained  in  this  section 
shall  be  construed  as  amending  or  repealing 
sections  16-1163—16-1165. 


Comment 


The  law  attempts  to  define  "single  purpts 
— a  phrase  used  in  the  constitution  as 
limitation  on  fund  usage.  As  statutes  cann 
provide  binding  interpretations  of  cons 
tutional  provisions,  the  statute  would  see 
to  be  of  no  force  or  effect.  The  original  oug 
to  be  repealed,  but,  if  it  is  not,  the  stm 
proposal  "lifts"  the  portion  applicable 
this  chapter. 


Section  16-2010.  LIMITATION  ON 
AMOUNT  OF  BONDS  —  ISSUANCE  IN 
EXCESS    OF    LIMITATIONS    VOID.    No 


Section  7-304.  LIMITATION  ON  AMOUNT 
OF  BONDS— ISSUANCE  IN  EXCESS  OF 
LIMITATIONS   VOID.     (1)   Except    as 
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Portions  of  the  existing  law  applicable 
the  subject  of  this  chapter  have  been  i'lC 
porated  in  the  study  proposal.  Section 


Existing  Law 

,oUnty  shall  issue  bonds  for  any  purpose 
vhich,  with  all  outstanding  bonds  and  war- 
ants,  except  county  high  school  bonds  and 
■mergency  bonds,  will  exceed  two  and  one- 
wlf  per  centum  (2Vfc%  )  of  the  value  of  the 
axable  property  therein,  to  be  ascertained 
by  the  last  assessment  for  state  and  county 
taxes  previous  to  the  issuance  of  such  bonds; 
provided,  however,  that  a  county  may  issue 
bonds  which,   with    all   outstanding  bonds 
and  warrants  will  exceed  two  and  one-half 
per  centum    (21/2%),   but  will   not  exceed 
five  per  centum  (5 'a  )  of  the  value  of  such 
taxable  property,  when  necessary  to  do  so 
[or  the  purpose  of  replacing,  rebuilding,  or 
repairing  county  buildings,  bridges  or  high- 
ways which  have  been  destroyed  or  dam- 
aged by  an  act  of  God,  disaster,  catastrophe, 
or  accident,  or  when  necessary  to  do  so  for 
the  purpose  of  acquiring  land  for  a  site  for 
county  high  school  buildings  and  for  erect- 
ing or  acquiring  buildings  thereon  and  fur- 
nishing and  equipping  the  same  for  county 
high  school   purposes;    provided,   however, 
that  this  act  shall  not  be  construed  to  extend 
limitations    on    bonded     indebtedness     for 
county  high  school  purposes,   as  fixed  by 
section  75-4114,  and  acts  amendatory  there- 
of; and  further  provided,  that  the  aforegoing 
limitations    shall    not    apply    to    refunding 
bonds  issued  for  the  purpose  of  paying  or 
retiring  county  bonds  lawfully  issued  prior 
to  January  1,  1932.  All  bonds  issued  by  any 
county  in  excess  of  the  limitations  herein 
feed  shall  be   null   and  void.   The   words 
"value  of  the  taxable  property,"  as  used  in 
this  section,  are  used  in  the  same  sense  as 
m  section  5  of  article  13,  of  the  constitution, 
and  shall  be  given  the  same  meaning  and 
construction. 

Section  16-2011.  TERM  OF  BONDS  — 
POWER  TO  REDEEM  —  MAXIMUM  IN- 
TEREST. No  bonds  issued  for  any  of  the 
Purposes  designated  in  subdivisions  (a), 
b>>  or  (c),  of  section  16-2008,  shall  be  for  a 
°nger  term  than  twenty  (20)  years;  no 
b°nds  issued  for  any  of  the  purposes  desig- 
ned in  subdivisions  (d),  or  (e),  of  section 
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otherwise  provided  hereafter  and  in  section 
16-2010,  no  county  shall  issue  bonds  which, 
with  all  outstanding  bonds  and  warrants, 
except  county  high  school  bonds  and  emer- 
gency bonds,  will  exceed  two  and  one-half 
per  cent  (2V£%  )  of  the  value  of  the  taxable 
property  therein.  The  taxable  property  shall 
be  ascertained  by  the  last  assessment  for 
state  and  county  taxes  prior  to  the  issuance 
of  such  bonds. 

(2)  A  county  may  issue  bonds  which, 
with  all  outstanding  bonds  and  warrants 
will  exceed  two  and  one-half  per  cent 
{VA%  ),  but  will  not  exceed  five  per  cent 
(5Vc  )  of  the  value  of  such  taxable  property, 
when  necessary  for  the  purpose  of  replac- 
ing, rebuilding,  or  repairing  county  build- 
ings, bridges  or  highways  which  have  been 
destroyed  or  damaged  by  an  act  of  God, 
disaster,  catastrophe,  or  accident. 

(3)  All  bonds  issued  by  any  county  in 
excess  of  the  limitations  herein  fixed  shall 
be  null  and  void,  except  that  the  limitations 
shall  not  apply  to  refunding  bonds  issued  to 
pay  or  retire  county  bonds  lawfully  issued 
prior  to  January  1,  1932. 

(4)  The  words  "value  of  the  taxable 
property"  are  used  in  this  section  in  the 
same  sense  as  in  section  5  of  article  13  of 
the  constitution  and  shall  be  given  the  same 
meaning  and  construction. 


Comment 

2010  must  be  amended  to  delete  what  has 
been  moved. 


Section  7-305.  TERM  —  POWER  TO  RE- 
DEEM —  MAXIMUM  INTEREST.  ( 1 )  No 
bonds  issued  under  subsection  ( 1 )  of  section 
7-301  of  this  part  shall  be  for  a  longer  term 
than  twenty  (20)  years. 

(2)   No    bond    issued    under    subsection 
( 2 )  of  that  section  shall  be  issued  for  a  term 
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The  study  proposal  embodies  relevant  por- 
tions of  the  existing  law,  which  must  be 
amended  to  show  deletions. 


Existing  Law 

16-2008,  shall  be  for  a  longer  term  than  ten 
(10)  years. 

The  following  limitations  as  to  term  shall 
apply  to  all  bonds  issued  under  subdivision 
(f)  of  section  16-2008;  No  bonds  shall  be 
issued  for  a  longer  term  than  ten  ( 10)  years, 
provided  that  if  the  unexpired  term  of  the 
bonds  to  be  refunded  shall  be  more  than 
ten  (10)  years  then,  in  such  event,  the  re- 
funding bonds  may  be  issued  for  such  un- 
experied  term;  or  if  such  ten  (10)  year 
term  will  require  an  annual  tax  levy  for 
payment  of  such  refunding  bonds  exceeding 
ten  (10)  mills  on  all  property  subject  to 
taxation  in  the  county,  then,  in  such  event, 
the  term  may  be  so  extended  as  to  reduce 
the  required  annual  levy  to  ten  (10)  mills, 
provided,  however,  that  the  term  shall  not 
under  any  circumstances  exceed  twenty 
(20)  years. 

No  bonds  issued  for  any  of  the  purposes 
designated  in  subdivision  (g)  of  section  16- 
2008  shall  be  for  a  longer  term  than  five  ( 5 ) 
years. 

Bonds  issued  for  any  of  the  purposes  desig- 
nated in  subdivisions  ( h )  and  ( i )  of  section 
16-2008  shall  not  be  for  a  longer  term  than 
will  be  required  to  repay  the  bonds  with 
interest  through  a  tax  levy  of  ten  (10)  mills 
on  all  the  property  within  the  county  sub- 
ject to  taxation  and  the  term  shall  not  ex- 
ceed twenty  (20)  years.  The  length  of  the 
term  required  shall  be  estimated  and  calcu- 
lated by  the  board  of  county  commissioners 
based  upon  the  percentage  of  valuation  of 
the  property  upon  which  taxes  are  levied 
and  paid  within  such  county  as  ascertained 
from  the  last  completed  assessment  for  state 
and  county  taxes  taking  into  account  proba- 
ble changes  in  the  taxable  valuation  and 
losses  in  tax  collections,  provided,  however, 
that  irrespective  of  any  miscalculation  by 
the  county  commissioners  in  fixing  the  term 
of  the  bonds  the  county  must  from  year  to 
year  make  a  sufficient  tax  levy  to  pay  the 
interest   and   installments   on   principal   on 
the  bonds  as  the  same  fall  due. 
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longer  than  ten  (10)  years,  except  that: 

(a)  If  the  unexpired  term  of  the  bonds 
to  be  refunded  is  greater  than  ten  (10) 
years,  the  refunding  bonds  may  be  issued 
for  the  unexpired  term;  or 

(b)  If  the  ten  (10)  year  term  requires 
an  annual  tax  levy  for  payment  of  the 
refunding  bonds  which  exceeds  ten  (10) 
mills  on  all  property  subject  to  taxation,  the 
term  may  be  so  extended  as  to  reduce  the 
annual  levy  to  ten  (10)  mills.  In  no  event 
shall  the  term  exceed  twenty  (20)  years. 

(3)  All  bonds  issued  for  a  term  longer 
than  five  (5)  years  shall  be  redeemable  at 
the  option  of  the  county  five  ( 5 )  years  after 
the  date  of  issue  and  on  any  payment  due 
date  thereafter  before  maturity.  This  state- 
ment shall  appear  on  the  face  of  each  bond. 

(4)  The  maximum  rate  of  interest  which 
any  bonds  shall  bear  is  six  per  cent  (6%) 
per  annum.  Interest  shall  be  payable  semi- 
annually. 


Comment 
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Comment 


Jl  bonds  issued  for  a  longer  term  than 
ive  (5)  years  shall  be  redeemable  at  the 
ption  of  the  county  five  ( 5 )  years  from  the 
ate  of  issue  and  on  any  payment  due  date 
hereafter  before  maturity  and  shall  be  so 
tated  on  the  face  of  the  bonds.  The  maxi- 
num  rate  of  interest  which  any  of  such 
londs  may  bear  shall  be  six  per  cent  (6% ) 
ler  annum  and  shall  be  payable  semi- 
mnually. 

Section  16-2012.  FORM  OF  BONDS.  All 
Kinds  hereafter  issued  by  any  county  shall 
)e  either  amortization  bonds  or  serial  bonds, 
md  all  things  being  equal  amortization 
rands  shall  be  issued  in  perference  to  serial 
rands,  otherwise  serial  bonds  may  be  issued. 
rhe  term  "amortization  bonds,"  as  used  in 
Iris  act,  is  hereby  defined  as  meaning  that 
iorm  of  bond  on  which  a  part  of  the  prin- 
cipal is  required  to  be  paid  each  time  in- 
terest becomes  due  and  payable,  which  part 
payment  of  principal  increases  with  each 
following  installment  in  the  same  amount 
the  interest  payment  decreases,  so  that  the 
combined  amount  payable  on  principal  and 
interest  is  the  same  on  each  interest  pay- 
ment date;  provided,  however,  that  the  final 
payment  may  vary  in  amount  from  the 
other  payments  to  the  extent  resulting  from 
disregarding  fractional  cents  in  the  other 
payments. 

The  term  "serial  bonds,"  as  used  in  this  act, 
is  hereby  defined  as  being  a  bond  issue 
Payable  in  equal  annual  installments,  one 
(1)  installment  consisting  of  one  (1)  or 
more  bonds,  becoming  due  and  payable  each 
year,  the  amount  to  be  paid  and  redeemed 
each  year  being  determined  by  dividing  the 
l°tal  amount  of  the  bonds  to  be  issued  by 
the  total  number  of  years  the  issue  is  to 
|un,  so  that  the  total  amount  of  principal 
to  be  paid  each  year  the  bonds  are  to  run 
*ill  be  the  same;  provided,  however,  that 
he  installments  becoming  due  and  payable 
lhe  first  year,  or  the  first  and  second  years, 
lnay  vary  in  amount  from  the  others  to  the 
e«ent  resulting  from  fixing  the  amounts  of 


Section  7-306.  FORM  OF  BONDS.  (1)  All 
bonds  issued  by  any  county  shall  be  either 
amortization  bonds  or  serial  bonds.  Amorti- 
zation bonds  shall  be  issued  in  perference 
to  serial  bonds. 

(2)  The  term  "amortization  bonds" 
means  that  form  of  bond  on  which  a  part 
of  the  principal  is  required  to  be  paid  each 
time  interest  becomes  due  and  payable.  The 
part  payment  of  principal  increases  with 
each  following  installment  in  the  same 
amount  the  interest  payment  decreases,  so 
that  the  combined  amount  payable  on  prin- 
cipal and  interest  is  the  same  on  each  in- 
terest payment  date.  However,  the  final 
payment  may  vary  in  amount  from  the 
other  payments  to  the  extent  resulting  from 
disregarding  fractional  cents  in  the  other 
payments. 

(3)  The  term  "serial  bonds"  means  a 
bond  issue  payable  in  equal  annual  install- 
ments, one  (1)  installment  consisting  of 
one  ( 1 )  or  more  bonds  becoming  due  and 
payable  each  year.  The  amount  to  be  paid 
and  redeemed  each  year  shall  be  determined 
by  dividing  the  total  amount  of  the  bonds 
to  be  issued  by  the  total  number  of  years 
the  issue  is  to  run,  so  that  the  total  amount 
of  principal  to  be  paid  each  year  will  be 
the  same.  The  amount  of  installments  be- 
coming due  and  payable  the  first  year,  or 
the  first  and  second  years,  may  vary  from 
the  others  to  the  extent  which  results  from 
fixing  the  amounts  of  each  bond  of  the 
other  installments  at  one  hundred  dollars 
($100),  five  hundred  dollars  ($500)  or  one 
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Generally  speaking,  the  study  proposal  em- 
bodies the  substance  of  the  existing  law. 
Section  16-2012  must  remain  in  the  Codes, 
however,  to  apply  to  other  bond  issues. 


Existing  Law  Study  Proposal  Comment 

each  bond  of  the  other  installments  at  one         thousand  dollars    ($1,000)    as  may  be  de- 
hundred  dollars  ($100.00),  five  hundred  dol-         termined  by  the  board, 
lars     ($500.00)     or    one    thousand    dollars 
($1,000.00)    as  may  be  determined  by  the 
board  of  county  commissioners. 
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Chapter  8. 
LAND  ACQUISITION  AND  DISPOSITION 


INTRODUCTION 


Derhaps  the  most  important  achievement  of  the  study  proposals 
contained  in  this  chapter  is  the  clear  definition  of  powers  and 
methods  of  acquisition  and  disposition.  The  tone  is  well  set  by  the 
first  proposal,  section  8-101,  which  takes  account  of  two  facts:  (1) 
The  commission  acquires  interests  in  land  for  highway  purposes. 
(2)  Existing  laws  empowers  it  to  take  a  fee  simple. 
The  existing  section  32-107  was  originally  enacted  as  section  2620 
of  the  Political  Code  of  1895.  It  was  a  part  of  the  law  at  a  time  when 
the  counties  established  roads  and  highways.  In  fact,  the  first  state 
highway  commission  of  three  members  was  created  m  1913  to  give 
technical  assistance  to  counties.  Today  the  public  may  acquire  in- 


terests greater  than  a  right  of  way,  so  section  32-107  ought  to  be 
changed  as  provided  in  section  8-101. 

As  a  matter  of  policy,  however,  that  substance  was  unchanged  in 
study  proposal  section  8-201.  It  provides  that  the  county  acquires 
only  a  right  of  way  for  county  roads.  Should  the  legislative  judgment 
be  that  counties  be  empowered  to  acquire  fee  simple  interests  for 
roads  section  8-201  may  be  altered  to  accord  with  section  8-101. 
Part  2  makes  clear  that  the  existing  law  is  that  counties  may  estab- 
lish or  abandon  county  roads  only  upon  proper  petition  by  free- 
holders. This  matter  of  substance  was  not  altered  m  the  study 
proposals. 
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Chapter  8. 
ACQUISITION  AND  DISPOSITION  OF  PROPERTY 


AND  INTERESTS  THEREIN 


Existing  Law 

Section  32-107.  RIGHTS  ACQUIRED  BY 
PUBLIC  IN  HIGHWAY.  By  taking  or  ac- 
cepting land  for  a  highway,  the  public  ac- 
quires only  the  right-of-way  and  the  inci- 
dents necessary  to  enjoying  and  maintaining 
the  same,  subject  to  the  regulations  in  this 
act  and  code  provided. 

Section  32-1615.  RIGHTS  OF  WAY,  AND 
OTHER  PROPERTIES,  HOW  PROCURED. 
The  state  highway  commission  shall  have 
the  power  and  authority  to  lay  out,  alter, 
construct,  improve  and  maintain  highways 
in  the  state  of  Montana. 

Notwithstanding  any  other  provision  of  law, 
the  state  highway  commission  shall  have 
the  power  and  authority  to  acquire,  by  pur- 
chase or  any  other  lawful  manner,  either  in 
fee  or  in  any  lesser  estate  or  interest,  any 
lands  or  other  real  property,  excluding  oil, 
gas  and  mineral  rights,  which  it  deems 
reasonably  necessary  for  present  or  future 
state  highway  purposes.  The  acquisition  of 
such  lands  or  real  property,  or  interest 
therein,  for  such  purposes  includes,  but  is 
not  limited  to,  that  which  is  deemed  rea- 
sonably necessary  by  the  state  highway 
commission,  for  any  of  the  following  pur- 
poses : 

(a)  For  rights  of  way,  including  those 
necessary  for  state  highways  within  cities. 

(b)  For  the  purposes  of  exchanging  the 
same  for  other  real  property  to  be  used  for 
rights  of  way  or  other  purposes  authorized 
herein,  provided  that  the  same  shall  not  be 
acquired  for  such  a  purpose  by  condem- 
nation procedures. 


PART  1. 
ACQUISITION  AND  DISPOSITION  BY  STATE 

Study  Proposal 

Section  8-101.  RIGHTS  ACQUIRED  BY 
PUBLIC  IN  HIGHWAY.  By  taking  or  ac- 
cepting land  for  a  highway,  the  public  may 
acquire  either  a  fee  simple  or  any  lesser 
estate  or  interest. 


Section  8-102.  GENERAL  POWER  OF 
COMMISSION  TO  ACQUIRE  INTERESTS 
IN  PROPERTY.  Notwithstanding  any 
other  provision  of  law,  the  commission  may 
acquire  by  purchase  or  any  other  lawful 
manner  any  lands  or  other  real  property, 
excluding  oil,  gas  and  mineral  rights,  which 
it  deems  reasonably  necessary  for  present 
or  future  highway  purposes.  The  commis- 
sion may  acquire  a  fee  simple  or  any  lesser 
estate  or  interest. 


Section  8-103.  SAME  —  HIGHWAY  PUR- 
POSES. The  acquisition  of  lands  or  other 
property,  or  any  interest  therein,  for  present 
or  future  highway  purposes  includes,  but  is 
not  limited  to  any  of  the  following  purposes: 
1 1 )  For  rights  of  way,  including  those 
necessary  for  highways  within  cities. 

( 2 )  For  exchanging  lands  or  other  prop- 
erty or  any  interest  therein  for  other  such 
lands  or  interests  for  rights  of  way  or  other 
authorized  purposes.  The  right  of  eminent 
domain  shall  not  be  exercised  for  this  pur- 
pose. 

(3)  For  deposits  of  road  building  ma- 
terials, including  rock,  gravel,  sand,  and 
earth,     for    reasonably    foreseeable     future 
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Commert 

Changing  the  language  in  section  32-101 
eliminates  conflict  with  section  32-1615 
which  empowers  the  commission  to  acquire 
a  fee  simple  for  highway  purposes. 


The  study  proposal  rewrites  only  the  second 
long,  involved  sentence  of  the  existing  law. 
It  seeks  to  make  crystal  clear  the  broad 
powers  of  the  commission.  The  first  sen- 
tence was  included  in  Chapter  4.  The  phrase 
"highway  purposes"  is  unaltered  despite"" 
question  which  arose  in  the  past  concerniiij 
a  power  to  acquire  land  to  accommodate  the 
U.S.  Customs  Service.  It  was  decided  thai 
problems  of  this  nature  do  not  loom  suffi- 
ciently large  to  warrant  altering  the  exist- 
ing phrase  to  open  a  Pandora's  box  of  con- 
struction. 

This  study  proposal  contains  another  por- 
tion of  section  32-1615.  There  are  changes 
in  substance:  The  word  "highways"  is  sub; 
stituted  for  the  phrase  "state  highways. 
This  avoids  having  to  repeat  references  to 
federal-aid  and  state  highways.  Then 
should  be  no  confusion  with  county  roads, 
since  that  phrase  is  used  throughout  the 
Highway  Code  to  denote  all  ways  which  art 
not  either  federal  or  state  highways.  If  there 
is  concern  that  the  word  "highways"  miff" 
be  construed  to  include  all  ways  including 
county  roads  and  city  streets,  the  phras 
"federal  and  state"  can  be  inserted  betoit 
the  word  "highway"  whenever  it  appeal 
Subsection  (5)  deletes  the  limitation  coiij 
tained  in  the  existing  law  on  the  use  ° 


iisting  Law 

(c)  For  deposits  of  road  building  ma- 
rials  for  reasonably  foreseeable  future 
Id  building  purposes  and  uses,  including 
|k,  gravel,  sand  or  earth;  provided  how- 
ler'that  the  right  of  eminent  domain  shall 
)t  be  available  for  the  acquisition  of  any 
ich  deposits  of  road  building  materials 
hich  may  then  constitute  a  component  part 
'  an  existing  private  business  enterprise. 

(d)  For  offices,  weighing  stations,  shops 
r  storage  yards,  buildings,  rest  areas,  in- 
irmational  sites  or  communication  facili- 

es. 

(e)  Parks  adjoining  or  near  any  state 
ighway,  provided  that  the  same  shall  not 
e  acquired  for  such  a  purpose  by  condens- 
ation procedures. 

(f)  For  the  culture  and  support  of  trees 
I  shrubs  which  benefit  any  state  highway 
iy  aiding  in  the  maintenance  and  preser- 
'ation  of  the  roadbed. 

(g)  For  drainage  in  connection  with  any 
itate  highway. 

(h)  For  the  maintenance  of  any  un- 
obstructed view  of  any  portion  of  a  state 
lighway  so  as  to  promote  the  safety  of  the 
traveling  public. 

(i)  For  the  construction  and  mainte- 
nance of  stock  lanes  or  trails. 

(j)  For  the  construction  and  mainte- 
nance or  replacement  of  private  or  public 
irrigation  systems,  private  or  public  drain- 
age systems,  or  natural  water  or  drainage 
courses  made  necessary  by  highway  con- 
struction. 

(k)  For  providing  land  or  other  real 
Property  easements  or  rights  of  way  for 
necessary  relocation  of  existing  utilities, 
utility  easements  or  other  easements  for 
facilities  or  purposes  then  in  place,  or  in 
effect,  upon  a  proposed  right  of  way. 

Whenever  it  shall  be  deemed  necessary  by 
tfle  commission  to  secure  lands  or  other 
real  property,  or  rights  therein,  as  herein 


Study  Proposal 

road  building  purposes  and  uses.  The  right 
of  eminent  domain  shall  not  be  exercised  to 
acquire  any  such  deposits  which  constitute 
a  component  part  of  an  existing  private 
business  enterprise. 

( 4 )  For  offices,  weighing  stations,  shops, 
storage  yards,  buildings,  rest  areas,  infor- 
mational sites,  or  communication  facilities. 

(5)  For  parks  adjoining  or  near  any 
highway. 

( 6 )  For  the  culture  and  support  of  trees 
or  shrubs  which  benefit  any  highway  by 
aiding  in  the  maintenance  and  preservation 
of  the  roadbed. 

(7)  For  drainage  in  connection  with  any 
highway. 

(8)  For  the  maintenance  of  an  unob- 
structed view  of  any  portion  of  a  highway 
so  as  to  promote  the  safety  of  the  traveling 
public. 

(9)  For  the  construction  and  mainte- 
nance of  stock  lanes  or  trails. 

(10)  For  the  construction  and  mainte- 
nance or  replacement  of  private  or  public 
irrigation  systems,  private  or  public  drain- 
age systems,  or  natural  water  or  drainage 
courses  made  necessary  by  highway  con- 
struction. 

(11)  For  providing  land  or  other  real 
property  easements  or  rights  of  way  for 
necessary  relocation  of  existing  utilities, 
utility  easements,  or  other  easements  for 
facilities  or  purposes  then  in  place  or  in 
effect  upon  a  proposed  right  of  way. 

Section  8-104.  SAME  —  EXERCISE  OF 
RIGHT  OF  EMINENT  DOMAIN,  PRE- 
SUMPTION. (1)  Whenever  the  commis- 
sion can  not  acquire  lands  or  other  property 
or  interests  therein  at  a  price  or  cost  which 
it  deems  reasonable,  it  may  direct  the  at- 
torney general  or  any  county  attorney  to 
procure  the  interests  by  proceedings  to  be 
instituted  as  provided  in  sections  93-9901— 
93-9926  again  all  nonaccepting  landholders. 
(2)  It  shall  not  so  direct  the  attorney 
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Comment 

eminent  domain  to  take  land  for  parks. 
This  action  makes  the  proposal  consistent 
with  section  62-304,  which  gives  the  com- 
mission, acting  as  the  state  park  commis- 
sion, the  power  to  exercise  the  right  of 
eminent  domain  to  take  land  for  parks. 


Another  portion  of  section  32-1615  is  re- 
written and  reorganized  in  this  study  pro- 
posal. There  is  change  in  substance,  but  the 
proposal  is  comprehensible.  It  is  pertinent 
to  note  here  that  section  9-809  prohibits 
taking  of  land  dedicated  to  interment  pur- 
poses without  the  consent  of  those  owning 
or  operating  it.  A  California  court  has  held 
that  a  similar  provision  in  that  state  does 
not  prevent  the  United  States  from  con- 
demning. 


Existing  Law 

provided,  and  the  same  cannot  be  acquired 
by  purchase  at  a  price  or  cost  which  is 
deemed  reasonable  by  the  commission,  the 
commission  may  direct  the  attorney  general 
or  any  county  attorney  in  any  county  in  the 
state  to  procure  the  lands  or  other  real 
property  by  proceedings  to  be  instituted  in 
the  manner  as  provided  in  sections  93-9901 
to  93-9926  against  all  non-accepting  land- 
holders. 

The  commission  may  not  so  direct  the  at- 
torney general  or  any  county  attorney  to 
procure  rights  of  way,  easements,  lands  or 
other  real  property  as  hereinbefore  pro- 
vided, unless  the  commission  first  adopts  a 
resolution  declaring  that  public  interest  and 
necessity  require  the  construction  or  com- 
pletion by  the  state,  of  the  highway  or 
improvement,  for  one  of  the  purposes  set 
forth  in  this  section,  and  that  the  rights  of 
way,  easements,  lands  or  other  real  prop- 
erty, or  interest  therein,  described  in  such 
resolution  and  sought  to  be  condemned  is 
necessary  for  the  improvement  and  that  the 
same  is  planned  and  located  in  a  manner 
which  will  be  most  compatible  with  the 
greatest  public  good  and  the  least  private 
injury. 

Such  resolution  of  the  commission  shall 
create  and  establish  a  disputable  presump- 
tion of  the  public  necessity  of  such  proposed 
public  improvement;  that  the  taking  of  such 
rights  of  way,  easements,  lands  or  other 
real  property  or  interests  therein,  and  the 
amount  thereof,  is  necessary  therefor;  and 
that  the  proposed  public  improvement  is 
planned  or  located  in  a  manner  which  will 
be  most  compatible  with  the  greatest  public 
good  and  the  least  private  injury. 

Whenever  a  part  of  a  parcel  of  land  or 
other  real  property  is  to  be  taken  for  state 
highway  purposes  and  the  remainder  is  to 
be  left  in  such  shape  or  condition  as  to  be 
of  little  market  value  or  to  give  rise  to 
claims  or  litigation  concerning  severance  or 
other  damage,  the  state  highway  commis- 
sion may  acquire  the  whole  parcel  and  sell 


Study  Proposal 

general    or    any    county    attorney    until    it 
adopts  a  resolution  declaring  that: 

( a )  Public  interest  and  necessity  require 
the  construction  or  completion  by  the  state 
of  the  highway  or  improvement  for  one  of 
the  purposes  set  forth  in  section  8-103. 

(b)  The  interest  described  in  the  reso- 
lution and  sought  to  be  condemned  is  neces- 
sary for  the  highway  or  improvement. 

(c)  The  highway  or  improvement  is 
planned  and  located  in  a  manner  which 
will  be  compatible  with  the  greatest  public 
good  and  the  least  private  injury. 

(3)  The  resolution  shall  create  and  es- 
tablish a  disputable  presumption: 

(a)  Of  the  public  necessity  of  the  pro- 
posed highway  or  improvement. 

(b)  That  the  taking  of  the  interest 
sought  is  necessary  therefor. 

(c)  That  the  proposed  highway  or  im- 
provement is  planned  or  located  in  a  manner 
which  will  be  most  compatible  with  the 
greatest  public  good  and  the  least  private 
injury. 

Section  8-105.  SAME— ACQUISITION  OF 
WHOLE  PARCEL— SALE  OF  EXCESS. 
(1)  Whenever  any  interest  in  a  part  of  a 
parcel  of  land  or  other  real  property  is  to 
be  acquired  for  highway  purposes,  leaving 
the  remainder  in  such  shape  or  condition 
as  to  be  of  little  market  value,  or  to  give 
rise  to  claims  or  litigation  over  severance  or 
other  damage,  the  commission  may  acquire 
the  whole  parcel.  It  may  sell  or  exchange 
the  remainder  for  other  property  needed 
for  highway  purposes. 

(2)  Whenever  a  part  of  a  parcel  of  land 
acquired  for  highway  purposes  is  in  such  a 
shape  or  size  as  to  come  within  the  pro- 
visions of  section  11-614,  the  commission 
shall  prepare  and  file  the  required  plat  in 
the  office  of  the  county  clerk  and  recorder. 
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Comment 


Changes  in  language  are  significant,  but 
not  alter  substance.  There  is  added  t 
power  to  acquire  "any  interest"  to  acco 
with  what  must  have  been  the  legislati 
intent.  As  the  existing  law  reads,  it  seei 
to  provide  only  for  taking  of  a  fee  simp 
The  verb  "acquired"  is  substituted 
"taken"  which  connotes  condemnation. 


isting  Law 

.  remainder  or  exchange  the  same  for 
ier  property  needed  for  state  highway 
rposes. 

lenever  a  part  or  parcel  of  land  is  taken 
■state  highway  purposes  in  such  a  shape 
size  as  to  come  under  the  provisions  set 
■th  in  section  11-614,  R.C.M.  1947,  the 
*way  commission  shall  prepare  and  file 
'the  office  of  the  county  clerk  and  re- 
rder  of  the  county  in  which  said  land 
s,  the  required  plat. 

ie  authority  conferred  by  this  chapter  to 
quire  rights  of  way,  easements,  lands  or 
her  real  property  and  interest  therein  for 
ate  highway  purposes  includes  authority 
acquire  for  reasonably  foreseeable  future 
:eds.  The   state    highway    commission    is 
ifhorized  to  lease  unused  portions  of  any 
nds  which  are  held  for  state  highway  pur- 
ses and  interstate  rights  of  way  which  are 
)t  presently  needed  for  highway  purposes 
a  such  terms  and  conditions  as  the  state 
ighway  commission  may  fix  and  to  main- 
lin  and  care  for  such  property  in  order  to 
:cure  rent  therefrom.  All  rent  so  received 
hall  be  deposited  in  the  state  highway  fund, 
'he  acquisition  of  any  right  of  way  or  ease- 
ment by  the  state  highway  commission  for 
instruction,  operation,  repair,  reconstruc- 
ion,  or  maintenance  of  state  highways  shall 
"elude,  among  other  rights,   the   right  to 
'se,  remove,  relocate,  redistribute  or  other- 
wise dispose  of  any  and  all  gravel  or  other 
r°ad  building  materials,   found   or   located 
ffithin  the  boundaries  of  such  rights  of  way 
or  easements  and  such  gravel  or  materials 
*all  be  deemed  real  property  for  the  pur- 
ees of  this  act. 

jfction  32-1615.3.  BUILDINGS  AND  IM- 
PROVEMENTS NOT  COMPENSABLE  — 
^TH  EXCEPTIONS.  No  consideration, 
JlWance  or  assessment  of  values  or  coni- 
zation shall  be  had  in  the  purchase  or 
'"demnation  of  any  buildings  or  improve- 
rs or  subdivisions  thereafter  made  upon 
,lle  above  described  lands  placed  or  erected 
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Section  8-106.  SAME  —  POWER  TO  AC- 
QUIRE FOR  FUTURE.  (1)  The  power 
conferred  by  this  chapter  to  acquire  inter- 
ests in  lands  or  other  real  property  includes 
power  to  acquire  for  reasonably  foreseeable 
future  needs. 

(2)  The  commission  may  lease  unused 
portions  of  any  lands  or  other  real  property 
which  are  held  for  highway  purposes  and 
interstate  highway  rights  of  way  which  are 
not  presently  needed  for  highway  purposes 
on  such  terms  and  conditions  as  it  may  fix. 
The  commission  may  repair,  maintain  and 
care  for  such  property  in  order  to  secure 
rent  therefrom. 

(3)  All  rent  received  shall  be  deposited 
to  the  credit  of  the  commission. 

Section  8-107.  SAME— ROAD  BUILDING 
MATERIALS.  (1)  Any  right  of  way  or 
easement  acquired  by  the  commission  for 
construction,  operation,  repair,  reconstruc- 
tion, or  maintenance  of  highways  shall  in- 
clude, among  others,  the  right  to  use,  re- 
move, relocate,  redistribute,  or  otherwise 
dispose  of  any  and  all  gravel  and  other  road 
building  materials  found  or  located  within 
the  boundaries  of  the  right  of  way  or  ease- 
ment. 

(2)  For  the  purposes  of  this  chapter, 
such  gravel  or  materials  shall  be  deemed  to 
be  real  property  and  not  minerals. 


Section  8-108.  NO  COMPENSATION  IN 
CERTAIN  CASES  —  EXCEPTIONS.  (1) 
Whenever  the  commission  files  a  descrip- 
tion and  plan  as  provided  in  section  4-113  of 
this  Code,  no  consideration,  allowance  or 
assessment  of  values  or  compensation  shall 
be  made  in  the  purchase  or  condemnation 
of  any  buildings  or  improvements  or  sub- 
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Comment 

The  penultimate  paragraph  of  the  existing 
law  is  clarified  in  the  study  proposal.  One 
decision  and  more  than  one  opinion  have 
concerned  the  questions  whether  leases 
entered  into  before  the  grant  of  authority 
are  valid  and  whether  permits  for  no  re- 
muneration may  be  issued.  Both  questions 
were  answered  in  the  negative.  It  was  de- 
cided not  to  treat  them  in  the  study  pro- 
posals. As  far  as  pre-existing  leases  are 
concerned,  it  is  a  simple  matter  to  enter 
new  ones.  If  those  working  with  the  prob- 
lems have  need  of  a  power  to  issue  permits 
at  no  cost,  subsection  (2)  of  the  study 
proposal  may  be  simply  amended  by  insert- 
ing the  words  "or  issue  free  permits  for" 
between  the  words  "lease"  and  "unused." 


The  study  proposal  rewrites  and  takes  ac- 
count of  an  opinion  that  gravel  is  not  a 
mineral. 


Doubt  exists  about  the  validity  of  such  pro- 
visions, but  the  existing  law  is  rewritten  in 
the  proposal. 


Existing  Law 

within  the  limits  of  any  such  highway  or 
facility,  the  location,  width  and  lines  of 
which  have  been  established  and  recorded; 
provided  that  the  establishment  of  any  high- 
way location  as  set  forth  in  section  (1)  (32- 
1615.2)  hereof  shall  be  ineffective  after  one 
year  from  the  filing  thereof  if  no  action  to 
condemn  or  acquire  the  property  within  said 
limits  has  been  commenced  within  said 
time.  This  act  shall  not  apply  to  crops  or 
similar  improvements  planted  on  such 
lands.  Such  improvements  shall  be  governed 
by  section  93-9913,  Revised  Codes  of  Mon- 
tana for  1947. 

Section  32-1616.  HIGHWAY  COMMISSION 
MAY  SELL   OR  TRADE   LANDS  WHEN 
AND  HOW,  PERSONAL  PROPERTY  AND 
PRINTED  MATTER,    (a)   The  state  high- 
way commission  of  the  state  of  Montana 
shall  have  the  power  to  sell  any  interest  in 
real  estate,  however  acquired,  by  its  state 
highway  commission,  belonging  to  the  state 
of  Montana  and  which  is  not  necessary  to 
the  laying  out,  altering,  construction,   im- 
provement   or    maintenance    of    any    state 
highway.  If  the  property  sought  to  be  sold 
is  reasonably  of  a  value  in  excess  of  one 
hundred  dollars  ($100.00),  the  sale  shall  be 
to  the  highest  bidder  at  public  auction  or 
by  sealed  bids  to  the  discretion  of  the  high- 
way commission,  at  the  office  of  the  state 
highway  commission,  highway  building  in 
the  city  of  Helena,  Montana,  after  previous 
notice  given  by  publication  in  a  newspaper 
published  in  the  county  in  which  said  real 
estate   is  situated,   notice   to   be   published 
once  a  week  for  two  (2)  successive  weeks. 
Provided,    however,    the    landowner    from 
whom   such   land  had   been   originally   ac- 
quired by  the  state,  or  his  successor  in  in- 
terest,  shall  have  the   option  to   purchase 
such  land  by  offering  therefor  an  amount  of 
money  equal  to  the  highest  bid  received  for 
such  land.  Such  offer  must  be  sent  to  the 
state    highway    commission    by    registered 
mail  within  ten   (10)    days  from  the  date 
of  such  sale  and  such  sale  shall  be  for  cash, 
lawful  money  of  the  United  States.  In  all 


Study  Proposal 

divisions    placed    or   erected    on    the    land 
covered  by  the  plan  after  the  filing. 

(2)  The  establishment  of  the  highway 
location  covered  by  the  description  and  plan 
shall  be  ineffective  one  year  after  filing  if 
no  action  to  condemn  or  acquire  the  prop- 
erty has  been  commenced. 

(3)  Nothing  in  this  section  or  in  section 
4-113  shall  apply  to  crops  or  similar  im- 
provements planted  on  the  lands  described. 
They  shall  be  governed  by  the  provisions  of 
section  93-9913. 


Section  8-109.  EXCHANGE  OF  INTER- 
ESTS IN  REAL  PROPERTY.  (1)  The 
commission  may  determine  that  any  inter- 
est in  real  property,  however  acquired  by  it, 
is  no  longer  necessary  to  the  laying  out, 
altering,  construction,  improvement,  or 
maintenance  of  any  highway.  It  may  then 
exchange  any  such  interest,  either  as  entire 
or  partial  consideration,  for  any  other  in- 
terest in  real  property  needed  for  highway 
purposes.  The  commission  may  establish  the 
manner  and  terms  and  conditions  for  such 
exchange. 

( 2 )  The  owner  from  whom  such  interest 
was  originally  acquired  by  the  state,  or  his 
successor  in  interest,  shall  have  the  right  to 
require  the  commission  to  offer  such  land 
for  sale  in  the  manner  set  forth  in  sections 
8-110  and  8-111.  The  commission  shall  notify 
such  owner  or  successor  in  interest  of  its 
intention  to  exchange  such  interest.  The 
owner  shall  make  his  demand  for  sale  by 
registered  mail  to  the  commission  within 
ten  (10)  days  after  receipt  of  notice  from 
the  commission. 

Section  8-110.  SALE  OF  INTERESTS  IN 
REAL  PROPERTY.  The  commission  may 
sell  any  interest  in  real  property,  however 
acquired  by  it,  which  it  determines  is  not 
necessary  to  the  laying  out,  altering,  con- 
struction, improvement,  or  maintenance  of 
any  highway.  If  the  interest  is  reasonably 
of  a  value  in  excess  of  one  hundred  dollars 
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Comment 


The  power  to  exchange,  which  appears  ne 
the  end  of  subsection  (a)  of  the  existi 
law,  is  placed  as  the  first  of  the  study  pi 
posals  because  it  should  logically  prece 
the  provisions  concerning  sale. 


The  power  of  the  commission  to 
granted  in  section  32-1616,  is  here  rewri 
and  reorganized  without  change  in  ' 
stance  except  to  make  clear  that_  the  c 
mission  determines  whether  the  interes 
not  necessary.  Question:  Is  the  value 
public  sale  purposes — $100 — unrealistic 
low  in  today's  world?    If  so,   a  substi 


isting  Law 

es  in  property  of  a  value  in  excess  of 
-hundred  dollars  ($100.00)  there  must, 
ore  any  sale  be  an  appraisal  thereof  by 
.  highway  commission  and  at  a  price 
iresenting  a  fair  market  value  of  such 
iperty  and  such  appraised  value  shall  be 
ted  in  the  notice  of  sale.  No  sale  shall  be 
ide  of  any  property  unless  it  has  been 
praised  within  three  ( 3 )  months  prior  to 
i  date  of  sale  and  no  such  sale  shall  be 
ide  for  less  than  ninety  per  cent  (907c) 
the  appraised  value.  If  no  bid  or  offer  is 
ide  for  any  property  offered  for  sale  after 
praisal  and  notice  given  as  provided  here- 

the  highway   commission   may   at   any 
ne  thereafter  sell  such  property  at  private 
le  and  may  on  such  private  sale,  accept 
the  purchase  price  therefor  an  amount 
t  less  than  ninety  per  cent  (90%)  of  the 
praised   value    thereof.    No    title    to    any 
operty  sold  under  the  provision  thereof 
all  pass  from  the  state  of  Montana  until 
e  purchaser    shall    have    paid    the    full 
nount  of  the  purchase  price  therefor  into 
e  state  treasury  to  the  credit  of  the  state 
ghway    fund.     Provided,    however,    that 
henever  the  state  highway  commission  de- 
flrrines  that  any  real  property  or  any  in- 
vest therein  which  is  owned  by  the  state 
trough  its  state  highway  commission,  how- 
fer  acquired,  is  no  longer  necessary  to  the 
lying  out,  altering,  construction,  improve- 
lent  or  maintenance  of  any  state  highway, 
he  highway    commission    may    exchange 
Hch  real  property  or  any  interest  therein, 
ither  as  whole  or  partial  consideration,  for 
"iy  other  real  property  or  interest  therein 
*eded  for  highway  purposes,  in  the  manner 
jnd  upon  the  terms  and  conditions  approved 
2  tne  highway  commission.  Provided  fur- 
jtler,  that  the  landowner  from  whom  such 
lan<i  had  been  originally  acquired  by  the 
Jate,  or  his  successor  in  interest,  shall  have 
llle  right  to  require  the  state  highway  com- 
mission to  offer  such  land  for  sale  upon  the 
%e  terms  and  conditions  hereinbefore  set 
""':  The  state  highway  commission  must 

•%  such  landowner  or  successor  in  inter- 
^  of  its  intention  to  exchange  such  real 
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($100),  sale  shall  be  made  to  the  highest 
bidder  at  public  auction  or  by  sealed  bids 
as  the  commission  may  decide.  The  sale 
shall  be  conducted  as  provided  in  section 
8-111. 

Section  8-111.  CONDUCT  OF  SALE.  (1) 
The  commission  shall  publish  notice  of  the 
sale  in  a  newspaper  published  in  the  county 
in  which  the  interest  is  located  once  a  week 
for  two  (2)  successive  weeks.  Sale  shall  be 
held  at  the  office  of  the  commission  at  the 
capitol. 

( 2 )  Before  any  sale  of  any  interest  hav- 
ing a  value  in  excess  of  one  hundred  dollars 
($100),  the  commission  shall  have  it  ap- 
praised at  a  price  representing  a  fair  market 
value.  The  appraised  value  shall  be  stated 
in  the  published  notice. 

(3)  No  sale  shall  be  made  of  any  in- 
terest unless  it  has  been  appraised  within 
three  (3)  months  prior  to  the  date  of  the 
sale.  No  sale  shall  be  made  for  less  than 
ninety  per  cent  (9070  of  the  appraised 
value. 

(4)  No  title  to  any  interest  shall  pass 
from  the  state  until  the  purchaser  has  paid 
the  full  amount  of  the  purchase  price  into 
the  state  treasury  to  the  credit  of  the  com- 
mission. 

Section  8-112.  OPTION  OF  ORIGINAL 
OWNER  OR  SUCCESSOR  IN  INTEREST 
TO  PURCHASE  AT  SALE  PRICE.  The 
owner  from  whom  the  interest  was  origi- 
nally acquired,  or  his  successor  in  interest, 
shall  have  the  option  to  purchase  the  in- 
terest by  offering  therefor  an  amount  of 
money  equal  to  the  highest  bid  received  for 
the  interest  at  the  sale.  The  offer  shall  be 
sent  to  the  commission  by  registered  mail 
within  ten  (10)  days  from  the  date  of  the 
sale. 

Section  8-113.  PRIVATE  SALE  IF  NO  BID 
OR  OFFER.  (1)  If,  after  proper  notice  is 
published,  the  commission  receives  neither 
bid  at  public  sale  nor  offer  from  the  original 
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Comment 

should  be  inserted  in  this  study  proposal 
and  that  immediately  following. 


In  addition  to  rewriting  and  reorganization, 
there  is  one  change  of  substance.  The  exist- 
ing law  sets  the  place  of  sale  "at  the  office 
of  the  state  highway  commission,  highway 
building  in  the  city  of  Helena,  Montana." 
Other  existing  law,  section  32-1603,  and 
study  proposal  section  4-109,  set  the  office 
of  the  commission  "at  the  capitol."  This 
phrase  was  substituted  in  this  proposal. 


In  this  portion  of  the  existing  law,  the 
phrase,  "such  sale  shall  be  for  cash,  lawful 
money  of  the  United  States,"  is  omitted  on 
the  ground  that  the  word  "money"  can  only 
have  that  meaning. 


Extensive  reorganization  and  rewriting. 
The  provision  concerning  passage  of  title  is 
repeated  as  subsection  (2). 


Existing  Law 

property  and  such  landowner  or  successor 
in  interest  must  make  his  demand  for  sale 
upon  the  state  highway  commission  by 
registered  mail  within  ten  (10)  days  after 
receipt  of  such  notice  of  intention  to  ex- 
change. 

(b)  The  state  highway  commission  shall 
further  have  the  power  to  sell  at  public  or 
private  sale,  to  be  determined  by  the  com- 
mission, any  interest  in  personal  property 
however  acquired  by  the  state  highway 
commission,  and  belonging  to  the  state  of 
Montana,  and  which  is  not  necessary  to  the 
laying  out,  altering,  construction,  improve- 
ment or  maintenance  of  any  state  highway 
or  the  administration  thereof. 

(c)  The  highway  commission  shall  also 
have  the  power  to  sell  at  public  or  private 
sale,  maps,  books,  pamphlets  or  other 
printed  matter  prepared,  or  acquired,  by 
the  highway  commission,  and  copies  of  any 
highway  records  to  the  public,  and  is  au- 
thorized to  set  a  reasonable  price  therefor. 
The  proceeds  from  each  such  sale  shall  be 
paid  into  the  state  treasury  to  the  credit  of 
the  state  highway  fund. 


Study  Proposal 

owner  of  his  successor  in  interest,  it  may 
at  any  time  thereafter  sell  the  interest  at 
private  sale.  At  such  sale,  the  commission 
may  accept  as  the  purchase  price  an  amount 
of  money  not  less  than  ninety  per  cent 
(90%)  of  the  appraised  value. 

(2)  No  title  to  any  interest  shall  pass 
from  the  state  until  the  purchaser  has  paid 
the  full  amount  of  the  purchase  price  into 
the  state  treasury  to  the  credit  of  the  com- 
mission. 

Section  8-114.  SALE  OF  PERSONAL 
PROPERTY  —  MAPS,  BOOKS,  OTHER 
PRINTED  MATTER.  (1)  The  commission 
may  sell  at  public  or  private  sale,  as  it  may 
determine,  any  interest  in  personal  prop- 
erty, however  acquired  by  it,  which  it  de- 
termines is  not  necessary  to  the  laying  out, 
altering,  construction,  improvement,  or 
maintenance  of  any  highway. 

(2)  The  commission  may  sell  at  public 
or  private  sale,  as  it  may  determine,  maps, 
books,  pamphlets,  or  other  printed  matter, 
prepared  or  acquired  by  the  commission. 
The  commission  may  sell  copies  of  any  high- 
way records  to  the  public  and  may  set 
reasonable  prices  therefor. 

( 3 )  The  proceeds  from  sales  made  under 
the  provisions  of  this  section  shall  be  paid 
into  the  state  treasury  to  the  credit  of  the 
commission. 


Comment 


Rewriting  and  reorganizing,  making  cl 
that  the  commission  determines  the  qi 
tion  of  necessity  and  the  manner  of  s; 
The  phrase  "or  the  administration  there 
appearing  at  the  end  of  subsection  (c) 
section  32-1616  has  been  deleted  from 
study  proposal.  It  does  not  add  anythinj 
the  nouns  preceding  it. 


Section  32-1617.  EXECUTION  AND  CON- 
TENTS OF  DEED.  The  governor,  and  in 
case  of  his  absence  or  inability,  the  lieu- 
tenant governor,  shall  be,  and  is  hereby 
authorized  to  execute  deed  or  patent  of  con- 
veyance transferring  without  convenants 
any  and  all  lands  sold  by  the  state  highway 
commission  under  the  laws  of  this  state 
when  full  payment  has  been  made  therefor. 
Such  deed  or  patent  shall  contain  the  reser- 
vation of  easements  for  rights-of-way  to  the 
United  States,  and  all  other  reservations  to 
which  the  particular  land  conveyed  may  be 
subject.  Such  deed  or  patent  shall  be  at- 


Section  8-115.  CONVEYANCES— EXECU- 
TION—CONTENTS.  (1)  Any  land  or  in- 
terest therein  sold  by  the  commission  shall 
be  conveyed  only  when  full  payment  has 
been  made  therefor.  It  shall  be  conveyed  by 
a  deed  or  patent  of  conveyance  without 
covenants  which  recites  that  it  was  issued 
under  the  provisions  of  this  Part. 

(2)  The  deed  or  patent  shall  contain  a 
reservation  of  easements  for  rights-of-way 
for  the  benefit  of  the  United  States,  and  all 
other  reservations  to  which  the  land  con- 
veyed may  be  subject. 
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The  study  proposal  rewrites  and  reor 
izes  the  existing  law,  and  takes  accour 
an  opinion  of  the  attorney  general. 


ig  Law 

by  the  secretary  of  state,  and  have 
sat  seal  of  the  state  of  Montana  there- 
iched,  but  need  not  be  acknowledged. 


n  32-1615.1.  COMPENSATION  FOR 
}ABLE  LANDS  RENDERED  UN- 
LE.  Whenever  the  state  highway 
ission  constructs  a  highway  through 
igation  or  drainage  project  or  district 
icquires  under  eminent  domain,  or 
ffise,  irrigable  land  for  highway  pur- 

or  so  acquires  land  for  such  purposes 
!  acquisition  renders  other  irrigable 
musable  for  irrigation,  the  state  high- 
commission  shall  pay  to  the  owner  of 
rigation  or  drainage  project,  or  to  the 
tion  or  drainage  district,  in  addition 
y  other  sums  allowed  by  law,  a  pro- 
mate  share  of  the  unpaid  construction 

of  the  project  or  the  district,  if  any, 
le  irrigable  land  so  acquired,  or  such 
tble  land  rendered  unusable  for  irriga- 

on  32-105.  ABANDONMENT  OR  VA- 
ION  OF  HIGHWAYS.  All  public  high- 
j  once  established  must  continue  until 
doned  by  operation  of  law,  or  by 
nent  of  a  court  of  competent  jurisdic- 
or  by  the  order  of  the  board  of  county 
nissioners  of  the  county  in  which  they 
situated;  but  no  order  to  abandon  any 
way  shall  be  valid  unless  preceded  by 
notice  and  hearing  as  provided  in  this 
and  no  state  highway  can  be  aban- 
id  except  on  the  joint  order  of  the  board 
mnty  commissioners  and  the  state  high- 
commission. 

ion  32-413.  CROSSING  OF  RAIL- 
ED, CANALS  AND  DITCHES.  When- 
■  highways  are  laid  out  across  railroads, 
als  or  ditches,  on  public  lands,  the  own- 
or  corporations  using  the  same  must, 
heir  own  expense,  so  prepare  their  roads, 
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(3)  The  deed  or  patent  shall  be  signed 
by  the  governor,  or,  in  case  of  his  absence 
or  inability,  the  lieutenant  governor.  It  shall 
be  attested  by  the  secretary  of  state  and 
have  attached  the  great  seal  of  the  state. 
It  need  not  be  acknowledged. 

Section  8-116.  RENDERING  IRRIGABLE 
LANDS  UNUSABLE  —  UNPAID  CON- 
STRUCTION COSTS.  Whenever  the  com- 
mission acquires  irrigable  land  for  highway 
purposes,  or  so  acquires  land  as  to  render 
other  irrigable  land  unusable  for  irrigation, 
it  shall  pay  to  the  owner  of  the  irrigation 
or  drainage  project,  in  addition  to  other 
sums  allowed  by  law,  a  proportionate  share 
of  the  unpaid  construction  costs  of  the  pro- 
ject or  drainage  district. 


Comment 


Section  8-117.  ABANDONMENT  OR  VA- 
CATION OF  FEDERAL-AID  OR  STATE 
HIGHWAYS.  Every  federal-aid  or  state 
highway  once  established  must  continue 
until  abandoned  or  vacated  by  operation  of 
law  or  by  judgment  of  a  court  of  competent 
jurisdiction,  or  by  a  proper  order  of  the 
commission. 


Section  8-118.  HIGHWAY  CROSSING 
RAILROAD,  CANAL,  OR  DITCH  (1) 
Whenever  any  federal-aid  or  state  highway 
is  laid  out  on  public  lands  across  any  rail- 
road canal,  or  ditch,  the  owners  or  users 
thereof  must,  at  their  expense,  so  prepare 
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Substantially  the  same.  Language  altered  in 
order  to  simplify. 


The  existing  law  is  considerably  altered  in 
language— and  (apparently)  in  substance 
However,  the  alterations  take  account  of 
decisions  and  opinions  that  the  power  to 
vacate  or  abandon  state  highways  rests  in 
the  commission  without  interference  by  the 
counties.  The  grant  of  power  must  be  read 
in  the  context  of  such  provisions  as  section 
4-101,  assenting  to  the  federal-aid  acts.  The 
verb  "established"  has  existed  in  the  statute 
for  some  time,  but  it  has  no  definition  in 
the  Codes.  This  is  probably  no  problem  to- 
day in  view  of  the  manner  in  which  trie 
creation  of  highways  is  regulated  by  federal 
law. 

There  is  alteration,  rewriting,  and  reorgan- 
ization in  the  interest  of  clarity.  In  addition, 
labels  are  changed  to  accord  with  changes 
in  the  study,  and  the  phrase  "right  of  way 
was  deleted  because  of  the  suggestion  of 
easement. 
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canals,  or  ditches,  that  the  public  highway 
may  cross  the  same  without  damage  or  de- 
lay; and  when  the  right  of  way  for  a  public 
highway  is  obtained  through  the  judgment 
of  any  court  over  any  railroad,  canal,  or 
ditch,  no  damage  must  be  awarded  for  the 
simple  right  to  cross  the  same. 

Section  32-1914.  RIGHTS  OF  WAY— EMI- 
NENT DOMAIN.  The  Montana  toll  bridge 
authority  shall  have  power  and  authority 
to  acquire  by  purchase  or  otherwise,  neces- 
sary rights  of  way  for  any  toll  bridge  and 
the  approaches  thereto,  and  it  may  exercise 
the  power  of  eminent  domain  in  the  name 
of  the  state  for  said  purpose. 

Whenever  it  shall  be  deemed  necessary  by 
the  authority  to  secure  any  right  of  way 
as  herein  provided,  and  the  same  cannot  be 
acquired  by  purchase,  the  authority  may 
direct  the  attorney  general  or  any  county 
attorney  in  any  county  wherein  such  right 
of  way  is  situated,  to  procure  such  right  of 
way  by  proceedings  to  be  instituted  as  pro- 
vided in  sections  93-9901  to  93-9926  against 
all  nonaccepting  landholders.  A  right  of 
way  is  hereby  given,  dedicated,  and  set 
apart  for  toll  bridges  and  approaches  there- 
to, through,  over,  upon  or  across  any  prop- 
erty of  this  state,  including  highways,  and 
through,  over,  upon  or  across  anv  county 
road  and  any  street  or  alley,  and  the  ac- 
quisition and  use  thereof  as  herein  provided 
shall  be  deemed  superior  and  a  more  neces- 
sary public  use  and  purpose  than  the  public 
use  or  purpose  to  which  such  highway, 
road,  street,  or  alley  has  theretofore  been 
dedicated. 

Section  32-2006.  ACQUISITION  OF  PROP- 
ERTY FOR  FACILITY.  For  the  purpose 
of  the  act,  the  highway  authorities  of  the 
state,  counties,  incorporated  cities  and 
towns,  respectively,  or  in  co-operation  one 
with  the  other,  may  acquire  private  or  pub- 
lic property  and  property  rights  for  con- 
trolled access  highways  or  controlled  access 
facilities  and  service  roads  including  rights 
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the  railroad,  canal,  or  ditch  that  the  high- 
way may  cross  it  without  damage  or  delay. 

(2)  When  the  right  to  cross  is  obtained 
through  the  judgment  of  any  court,  no  dam- 
ages shall  be  awarded. 


Section  8-119.  RIGHTS  OF  WAY  FOR 
TOLL  BRIDGES.  (1)  The  authority  may 
acquire  by  purchase  or  otherwise  necessary 
rights  of  way  for  any  toll  bridge  and  ap- 
proaches. It  may  exercise  the  right  of  emi- 
nent domain  in  the  name  of  the  state  for 
those  purposes. 

(2)  Whenever  the  authority  can  not  ac- 
quire by  purchase  any  right  of  way  which 
it  deems  necessary,  it  may  direct  the  attor- 
ney general  or  any  county  attorney  to  pro- 
cure it  by  proceedings  to  be  instituted  as 
provided  in  sections  93-9901  —  93-9926 
against  all  nonaccepting  landowners. 

( 3 )  A  right  of  way  is  hereby  given,  dedi- 
cated, and  set  apart  for  toll  bridges  and 
approaches  thereto,  through,  over,  upon,  or 
across: 

( a )  Any  property  of  the  state,  including 
highways. 

(b)  Any  county  road. 

(c)  Any  street  or  alley. 
Acquisition  and  use  for  toll  bridge  and  ap- 
proach purposes  shall  be  deemed  a  superior 
and  more  necessary  public  use  than  the 
public  use  or  purpose  to  which  the  highway, 
road,  street,  or  alley  has  theretofore  been 
dedicated. 

Section  8-120.  ACQUISITION  OF  PROP- 
ERTY FOR  CONTROLLED  ACCESS  FA- 
CILITY. (1)  The  highway  authorities  of 
the  state,  counties,  incorporated  cities  and 
towns,  respectively,  or  in  cooperation  one 
with  the  other,  may  acquire  private  or  pub- 
lic property  and  property  rights  for  con- 
trolled access  highways  or  controlled  access 
facilities  and  service  roads.  Such  rights  may 
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Extensive  rewriting  and  reorganization. 
There  is  no  change  in  substance.  However, 
the  phrase  "power  of  eminent  domain; 
which  is  in  the  existing  law,  has  beer. 
changed  in  the  proposal  to  "right  of  eminent 
domain."  The  existing  noun  is  proper  use, 
but  the  proposed  language  is  that  used  in 
the  Code  of  Civil  Procedure,  and  has  been 
employed  throughout  the  study  in  the  in- 
terest of  consistency. 


No  change  in  substance.  It  will  be  not? 
that  this  section  and  the  one  preceding  ea 
provide  that  acquisition  for  its  particui 
use  shall  be  a  superior  and  more  necessa' 
use  than  that  to  which  the  existing  high"' 
was  dedicated.  There  seems  little  chance 
conflict  between  acquisition  for  control) 
access  facilities  and  toll  bridge  approach 
However,  in  the  absence  of  a  decision 
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cess,  air,  view,  and  light,  by  gift,  devise, 
hase,  or  condemnation,  in  the  same 
ner  as  such  authorities  are  now  or  here- 

■  may  be  authorized  by  law  to  acquire 
,erty  or  property  rights  in  connection 

highways  and  streets  within  their  re- 
tive  jurisdictions.  A  right  of  way  is 
by  given,  dedicated  and  set  apart  for 
rolled  access  highways  or  controlled 
ss  facilities  through,  over,  upon  or 
ss  any  county  road  and  any  street  or 
j  intersecting  a  controlled  access  high- 

and  the  acquisition  of  any  such  county 
1,  street,  or  alley  for  use  as  a  controlled 
H  highway  or  controlled  access  facility 
1  be  deemed  superior  and  a  more  neces- 

■  public  use  and  purpose  than  the  public 
or  purpose  to  which  such  road,  street 
illey  has  theretofore  been  dedicated. 
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tion  32-107.  RIGHTS  ACQUIRED  BY 
BLIC  IN  HIGHWAY.  By  taking  or  ac- 
ting land  for  a  highway,  the  public  ac- 
res only  the  right-of-way  and  the 
idents  necessary  to  enjoying  and  main- 
ting  the  same,  subject  to  the  regulations 
this  act  and  code  provided. 


ction  32-401  PETITION  BY  FREE- 
ELDERS  TO  ESTABLISH,  CHANGE  OR 
SCONTINUE.  Any  ten,  or  majority  of 
e  freeholders  of  a  road  district,  taxable 
erein  for  road  purposes,  may  petition  in 
pig  the  board  of  county  commissioners 
establish,  change,  or  discontinue  any 
"Union  or  public  highway  therein.  When 
M  a  highway  is  petitioned  for  upon  the 
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include  rights  of  access,  air,  view,  and  light. 
They  may  be  acquired  by  gift,  devise,  pur- 
chase, or  condemnation,  in  the  same  manner 
as  may  now  or  hereafter  be  authorized  by 
law  for  the  acquisition  of  property  or  prop- 
erty rights  in  connection  with  highways, 
roads,  and  streets  in  their  respective  juris- 
dictions. 

(2)  A  right  of  way  is  hereby  given,  dedi- 
cated, and  set  apart  for  controlled  access 
highways  or  controlled  access  facilities 
through,  over,  upon,  or  across  any  county 
road  and  any  street  or  alley  intersecting  a 
controlled  access  highway.  Acquisition  of 
any  county  road,  street,  or  alley  for  use  as  a 
controlled  access  highway  or  controlled  ac- 
cess facility  shall  be  deemed  a  superior  and 
more  necessary  public  use  and  purpose  than 
the  public  use  or  purpose  to  which  such 
road,  street,  or  alley  has  theretofore  been 
dedicated. 

PART  2. 
ACQUISITION  AND  DISPOSITION  BY  COUNTY 

Study  Proposal 

Section  8-201.  RIGHTS  OF  WAY  FOR 
COUNTY  ROADS.  (1)  Each  board  shall 
acquire  rights  of  way  for  county  roads  and 
discontinue  or  abandon  them  only  upon 
proper  petition  therefor. 

(2)  By  taking  or  accepting  interests  in 
real  property  for  county  roads,  the  public 
acquires  only  the  right  of  way  and  the  inci- 
dents necessary  to  enjoying  and  maintain- 
ing it. 

Section  8-202.  PETITION  BY  FREE- 
HOLDERS TO  ESTABLISH,  CHANGE, 
ABANDON,  OR  DISCONTINUE  A 
COUNTY  ROAD.  Any  ten,  or  a  major- 
ity, of  the  freeholders  of  a  road  district, 
taxable  therein  for  road  purposes,  may  pe- 
tition the  board  in  writing  to  open,  estab- 
lish, construct,  change,  abandon,  or  dis- 
continue any  county  road  in  the  district.  If 
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the  legislative  assembly  as  to  which  (con- 
trolled access  facility  or  toll  bridge)  should 
control  over  the  other,  any  conflict  will  be 
settled  in  favor  of  the  later  comer. 


Comment 

Subsection  ( 1 )  of  the  study  proposal  repeats 
in  very  general  language  the  grants  of 
power  contained  in  sections  5-101  and  5-102 
of  this  Code.  Subsection  (2)  makes  clear 
that  the  county  acquires  only  a  right  of 
way  (in  other  words,  an  easement  rather 
than  the  fee  simple). 


The  study  proposal  makes  clear  what  de- 
cisions and  opinions  have  stated:  That 
these  petitions  can  not  affect  state  or  federal 
highways,  that  the  county  commissioners 
can  act  only  when  a  petition  is  properly  pre- 
sented, and  that  a  whole  county  may  be 
one  district.  Some  of  the  material  which  is 
organized  under  this  Part  might  well  have 
been  placed  in  the  chapter  on  County  Ad- 
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dividing  line  between  two  counties,  the 
same  course  must  be  pursued  as  in  other 
cases,  except  that  a  copy  of  the  petition 
must  be  presented  to  the  board  of  county 
commissioners  of  each  county,  who  shall 
act  jointly. 


Section  32-402.  CONTENTS  OF  PETI- 
TION. The  petition  must  set  forth  and  de- 
scribe particularly  the  highways  to  be 
abandoned,  discontinued,  altered,  or  con- 
structed, and  if  the  same  are  to  be  altered, 
laid  out,  or  constructed,  the  general  route 
thereof,  over  what  lands,  who  are  owners 
thereof,  whether  such  of  them  as  can  be 
found  consent  thereto,  and  if  not,  the 
probable  cost  of  the  right-of-way,  where 
consent  is  not  had,  the  necessity  for,  and 
advantage  of  the  proposed  road. 

Section  32-403.  INVESTIGATION  OF  PE- 
TITIONS FOR  CHANGE  IN  OR  DISCON- 
TINUANCE OF  PUBLIC  HIGHWAYS. 
When  any  petition  is  filed  as  authorized  in 
the  preceding  section,  the  board  of  county 
commissioners  shall,  at  their  next  regular 
or  special  meeting,  or  at  some  date  within 
thirty  days  thereafter,  proceed  and  cause 
an  investigation  to  be  made  as  to  the  feasi- 
bility, desirability,  and  cost  of  granting  the 
prayer  of  said  petition,  causing  such  in- 
vestigation to  be  had  as  may  be  necessary 
to  properly  determine  the  merits  or  demerits 
of  the  petition. 

Section  32-404.  MINUTE  ENTRY  OF  AC- 
TION ON  PETITION  —  NOTICE  TO 
INTERESTED  PARTIES.  After  the  com- 
missioners shall  have  considered  the  pe- 
tition, provided  that  not  more  than  one 
member  of  the  board  of  county  commis- 
sioners and  the  county  surveyor  shall  act 
as  viewers  in  making  the  investigation,  they 
shall  make  an  entry  on  their  minutes  of 
their  decision  with  reference  thereto,  and 
cause  notice  of  their  action  on  said  petition 
to  be  sent  by  certified  mail  within  ten  (10) 
days  to  the  petitioners  and  to  all  landowners 
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the  county  is  not  divided  into  districts,  the 
entire  county  shall  be  one  road  district. 
When  the  road  petitioned  for  is  on  the  di- 
viding line  between  two  counties,  the  same 
procedure  must  be  followed,  except  that  a 
copy  of  the  petition  must  be  presented  to 
each  board.  The  two  boards  shall  act  jointly. 

Section  8-203.  CONTENTS  OF  PETITION. 
The  petition  must  set  forth:  (1)  The  par- 
ticular road  or  roads  to  be  opened,  estab- 
lished, constructed,  changed,  discontinued, 
or  abandoned. 

(2)  The  general  route  thereof. 

( 3 )  The  lands  and  owners  affected. 

(4)  Whether   the   owners   who    can   be 
found  consent  thereto. 

(5)  Where    consent    is    not    given,    the 
probable  cost  of  the  right  of  way. 

(6)  The  necessity  for,  and  advantage  of, 
the  petitioned  action. 


Section  8-204.  INVESTIGATION  OF  PE- 
TITION —  NOTICE.  (1)  At  its  next 
regular  or  special  meeting,  or  in  any  case, 
at  a  date  within  thirty  (30)  days  after  filing 
of  any  petition,  the  board  shall  cause  an 
investigation  to  be  made  of  the  feasibility, 
desirability,  and  cost  of  granting  the  prayer 
of  the  petition.  The  investigation  shall  be 
sufficient  to  properly  determine  the  merits 
or  demerits  of  the  petition. 

(2)   No  more  than  one  member  of  the 
board  and  the  county  surveyor  shall  make 
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ministration.  It  was  decided,  however,  be- 
cause  of  the  close  connection  between  the 
presentation  of  the  petition  and  the  power 
of  the  board  to  acquire  rights  of  way,  to 
place  the  major  part  of  chapter  4  of  existing 
Title  32  in  this  Part. 


The  existing  law  employs  internally  incon- 
sistent terminology  which  conflicts  with 
that  in  the  preceding  section.  It  has  been 
made  uniform.  In  addition,  the  proposal  re- 
writes and  reorganizes. 


Two  sections  of  existing  law  are  combine 
in  this  study  proposal.  Language  changf 
are  for  the  purpose  of  making  clear  tn< 
the  board  must  act  on  the  petition  no  m 
than  thirty  days  after  it  is  filed.  Otnei 
seek  order  and  clarity.  References  in  tn 
study  proposal  and  others  in  this  Pan 
the  "county  surveyor"  and  the  "supervise 
must  be  checked  against  the  provisions; 
Part  3(b)  of  Chapter  5,  County  Adnun 
tration,  if  it  is  decided  to  effectuate  ti 
proposal  for  a  county  road  superintend? 


ing  Law 

sclosed  by  the  last  assessment  rolls  of 
ounty,  owning  land  abutting  the  road- 
proposed  to  be  established,  changed  or 
ntinued. 


ton  32-405.  OPENING  OF  HIGHWAY 
,URVEY  OF  SAME  —  CLAIMS  FOR 
1AGES.  If  the  petition  is  for  the  open- 
>f  a  highway,  and  the  board  grants  the 
er  of  said  petition  and  orders  the  same 
led,  they  shall  proceed  at  once  to  have 
same  opened  to  the  public  and  declare 
)  be  a  public  highway;  and  the  board 
order  the  county  surveyor,  or  if  the 
lty  surveyor  is  incompetent,  some  other 
petent  surveyor  designated  by  the  board 
urvey  the  same  and  plat  it  and  file  his 
1  notes  with  the  county  clerk  and  re- 
ler,  for  which  the  surveyor  shall  receive 
si  'dollars  per  day  and  actual  traveling 
enses. 

;  board  of  county  commissioners,  upon 
dng  each  and  every  order  establishing 
location  or  alteration  of  any  highway, 
st  find  the  amount  of  damages  sustained 
each  and  every  person  owning  or  claim- 
lands,  or  any  improvements  thereon  and 
;cted  thereby,  such  amounts  to  be  paid 
the  proper  owner  or  claimant,  if  known, 
an  their  showing  or  establishing  their 
ht  or  title  to  such  lands  or  improvements, 
I  furnishing  proper  deeds  and  releases. 
the  awards  are  all  accepted,  the  road  must 
declared  a  public  highway  and  opened. 

ction  32-406.  DETERMINATION  OF 
IMAGES.  The  damage  must  be  deter- 
ged by  ascertaining  the  benefits  and 
^ages  accruing  to  any  person  by  reason 
altering,  changing,  or  laying  out  such 
'ads,  and  the  sum  estimated,  as  benefits 
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the  investigation.  After  considering  the  peti- 
tion and  the  results  of  the  investigation,  the 
board  shall  make  an  entry  of  its  decision 
on  the  minutes. 

(3)  Within  ten  (10)  days  thereafter,  the 
board  shall  cause  notice  of  its  decision  to 
be  sent  by  certified  mail  to  all  owners  of 
land  abutting  on  the  road  petitioned  for. 
The  owners  shall  be  those  listed  on  the  last 
county  assessment-roll. 

Section  8-205.  OPENING  OF  ROAD  — 
SURVEY.  If  the  petition  is  for  the  opening 
of  a  county  road,  and  the  board  grants  the 
prayer,  ordering  the  road  opened,  it  shall 
proceed  at  once  to  have  it  opened  to  the 
public  and  declare  it  to  be  a  county  road. 
The  board  may  order  the  county  surveyor, 
or  some  other  competent  surveyor  if  the 
county  surveyor  is  incompetent,  to  survey 
and  plat  the  road.  He  shall  file  his  field 
notes  with  the  county  clerk  and  recorder. 
The  surveyor  shall  receive  seven  dollars 
( $7 )  per  day  and  actual  traveling  expenses. 


Comment 


Section  8-206.  DETERMINATION  OF 
DAMAGES  -  DECLARATION  AS  ROAD. 
( 1 )  Whenever  the  board  makes  an  order 
establishing  or  changing  any  road,  it  must 
find  the  amount  of  damages  sustained  by 
each  owner  or  claimant  of  lands  or  improve- 
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A  portion  only  of  the  existing  law  appears 
in  this  proposal.  The  balance  appears  m  the 
next  section.  Question:  Is  $7  per  day  and 
expenses  realistic? 


Combined  are  a  portion  of  section  32-405 
and  all  of  section  32-406.  The  latter  uses 
"ascertaining"  and  "estimated"  as  syno- 
nyms Because  the  process  of  determining 
damages  can  not  be  certain,  "estimate  was 
employed. 
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must  be  deducted  from  the  sum  estimated 
as  damages,  and  the  remainder,  if  any,  shall 
be  the  amount  of  damages  awarded. 


Section    32-407.    AWARD    OF    DAMAGES 
DEEMED    REJECTED,    WHEN    —   PRO- 
CEEDING TO  SECURE   RIGHT-OF-WAY 
—  VALIDITY.    If  any  award  of  damages  is 
not  accepted  within  twenty  days  from  the 
day  of  the  award,   it  shall  be  deemed  re- 
jected by  the  landowners.  The  board  must, 
by  order,  direct  proceedings  to  procure  the 
right-of-way  to  be  instituted  by  the  county 
attorney  of  the  county  as  provided  by  sec- 
tions 93-9901   to  93-9926,   against  all  non- 
accepting  landowners.  When  the  board  of 
county  commissioners  direct  the  institution 
of  such  proceedings  the  failure  of  the  board 
of  county  commissioners  to  give  any  notices, 
or  to  do  any  act  or  thing  necessary  to  be 
done,  as  provided  in  the  preceding  sections 
of  this   chapter,   shall   in   no   matter   affect 
or   invalidate   said  proceedings   to   procure 
the  right-of-way,  nor  shall  such  failure  to 
give  any  notice  as  hereinbefore  provided  be 
considered  by  the  court  as  a  defense  in  any 
proceedings   instituted   for  the  purpose   of 
procuring  said  right-of-way  and  such  pro- 
ceedings when  instituted,  shall  be  had  and 
taken  as  separate  and  apart  from  any  act 
of  the  board  of  county  commissioners  here- 
inbefore mentioned,  provided  that  the  fact 
that    rights-of-way    sought    to    be    secured 
shall  have  been  declared  by  resolution  of 
the  board  of  county  commissioners  as  neces- 
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ments  thereon  affected  by  the  road.  Dam- 
ages shall  be  paid  to  the  owner  or  claimant, 
if  known,  upon  his  showing  or  establishing 
his  right  or  title  to  the  lands  or  improve- 
ments and  furnishing  proper  deeds  and  re- 
leases. 

(2)  Damages  must  be  determined  by 
estimating  the  benefits  and  damages  accru- 
ing. The  sum  estimated  as  benefits  must  be 
deducted  from  the  sum  estimated  as  dam- 
ages, and  the  remainder,  if  any,  shall  be 
the  amount  of  damages  awarded. 

(3)  If  all  awards  are  accepted,  the  board 
shall  declare  the  road  a  county  road  and 
open  it. 

Section  8-207.  AWARD  OF  DAMAGES 
DEEMED  REJECTED  —  PROCEEDINGS 
TO  SECURE  RIGHT  OF  WAY.  ( 1 )  If  any 
award  of  damages  provided  for  in  section 
8-206  is  not  accepted  within  twentv  (20) 
days  after  the  date  of  the  award,  it  shall  be 
deemed  rejected  by  the  owner.  The  board 
shall,  by  order,  direct  that  proceedings,  to 
procure  the  right  of  way  be  instituted  under 
sections  93-9901—93-9926  by  the  county  at- 
torney against  all  nonaccepting  landowners. 

(2)  Such  proceedings  shall  in  no  way 
be  affected  or  invalidated  by  the  failure  of 
the  board  to  give  any  notice  or  do  any  act 
provided  for  in  this  Part.  Failure  to  give 
any  such  notice  shall  not  be  considered  b^r 
any  court  as  a  defense  in  any  proceedings 
for  procuring  right-of-way. 

(3)  However,  in  such  proceedings  it 
shall  be  made  to  appear  that  the  board  shall 
have  declared  by  resolution  that  the  right 
of  way  was  necessary  and  desirable. 


Comment 


The  study  proposal  extensively  edits,  re 
writes,  and  reorganizes  the  existing  law.  I 
has  been  held  that  the  statutory  words  mus 
be  entered  in  the  resolution;  the  word 
"feasible  and  desirable"  were  held  insuff 
cient. 
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i ting  Law 

and  desirable  for  the  construction  of  a 
lie  highway  shall  be  made  to  appear. 

ion  32-408.  FUND  OUT  OF  WHICH 
SENSES  ARE  TO  BE  DEFRAYED.  All 
rds  by  agreement,  ascertained  by  the 
rd  of  county  commissioners  or  by  the 
per  court,  and  all  expenses,  including 
r  own  expenses  and  per  diem  as  is  au- 
rized  by  section  16-912,  must  be  paid  out 
he  general  road  fund  on  the  order  of  the 
rd  of  county  commissioners. 

tion  32-416.    CHANGE  OF  HIGHWAY 
ON    PETITION    OF    FREEHOLDERS, 
m  petition  signed  by  a  majority  of  the 
^holders   or   owners   residing   upon   any 
imon  highway,   or  portion  thereof,   pe- 
oning  that  such  highway  or   a  portion 
■reof  so  changed  as  to  run  on  subdivision 
section  lines,  the  board  of  county  com- 
ssioners  must  proceed  to  investigate  the 
ne,  to  all  intents  and  purposes  as  though 
were  a  petition  to  establish,  change,  or 
continue  any  common  highway,  as  such 
Dceedings  are  provided  for  in  this  chapter, 
d  after  such  investigation  or  hearing,  may 
ike  such  change;  provided,  it  can  be  done 
thout  material  damage,  injury,  or  serious 
:onvenience    to    the    public    customarily 
ing  such  highway  or  portion  thereof;  pro- 
ded,   further,    that   those    petitioning   for 
ch  change  shall  bear  all  or  such  portion 
the  cost  and  expense  thereof  as  the  county 
mmissioners  may  order. 


ection  32-409.  RECORD  OF  OPENING 
»R  ALTERING  OF  HIGHWAY.  If  a  high- 
lay  is  opened  or  altered,  the  findings  of  the 
ommissioners  and  the  plat  fieldnotes,  and 
ePort  of  the  surveyor  must  be  recorded  m 
he  office  of  the  county  clerk  in  books  kept 
°r  that  purpose. 


Study   Proposal 


Section  8-208.  DAMAGES  AND  EX- 
PENSES TO  BE  PAID  OUT  OF  COUNTY 
ROAD  FUND.  All  awards  of  damages  esti- 
mated by  the  board  or  made  by  the  proper 
court  and  all  expenses,  including  those  of 
the  members  of  the  board  and  their  per  diem 
authorized  by  section  16-912,  shall  be  paid 
out  of  the  county  road  fund  on  the  order  of 
the  board. 

Section  8-209.  CHANGE  OF  ROAD  UPON 
PETITION.  (1)  A  majority  of  the  free- 
holders or  owners  residing  on  any  county 
road,  or  portion  thereof,  may  petition  the 
board  in  writing  to  so  change  the  road  or 
portion  as  to  run  on  subdivision  or  section 
lines. 

(2)  The  board  shall  investigate  in  the 
same  manner  as  provided  in  section  8-204. 
After  investigation,  the  board  may  order 
the  making  of  the  change  if  it  can  be  done 
without  material  damage,  injury,  or  serious 
inconvenience  to  the  public  customarily 
using  the  road  or  portion. 

(3)  Those  petitioning  for  the  change 
shall  bear  all  or  such  portion  of  the  cost  and 
expense  of  making  it  as  the  board  may 
order. 

Section  8-210.  NOTICE  TO  DISTRICT 
SUPERVISOR  OF  OPENING  OF  COUNTY 
ROAD  When  a  county  road  is  to  be 
opened  established,  constructed,  changed, 
abandoned,  or  discontinued,  the  county 
clerk  shall  notify  the  supervisor  of  the 
proper  district  and  furnish  him  with  a  certi- 
fied copy  of  the  order  of  the  board. 

Section  8-211.  RECORD  OF  OPENING  OR 
CHANGING  ROAD.  When  a  county  road 
is  opened  or  changed,  the  findings  of  the 
board  the  plat  fieldnotes,  and  the  report  of 
the  surveyor  shall  be  recorded  in  the  office 
of  the  county  clerk  in  a  book  kept  for  that 
purpose. 
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Comment 


No  change  of  substance,  but  some  language 
is  altered  for  consistency  with  other  pro- 
posals. 


The  proposal  extensively  rewrites  the  exist- 
ing law  without  changing  its  substance. 


This  is  a  portion  of  the  first  sentence  of 
section  32-411,  which  concerns  awards  of 
contracts.  The  existing  law  is  reproduced  in 
Part  2  of  Chapter  9,  Contracts. 


No  change  in  substance. 


Existing  Law 

Section  32-412.  RECORDING  DEEDS  AND 
JUDGMENTS  FOR  RIGHT  OF  WAY.  In 
all  cases  where  consent  to  use  the  right  of 
way  for  a  highway  is  voluntarily  given, 
purchased,  or  condemned  and  paid  for, 
either  an  instrument  in  writing,  conveying 
the  right  of  way  and  incident  thereto,  signed 
and  acknowledged  by  the  party  making  it, 
or  a  certified  copy  of  the  judgment  of  the 
court  condemning  the  same,  must  be  made 
and  filed  and  recorded  in  the  office  of  the 
county  clerk,  in  which  the  land  so  conveyed 
or  condemned  must  be  particularly  de- 
scribed. 


Section  32-413.  CROSSING  OF  RAIL- 
ROAD, CANALS  AND  DITCHES.  When- 
ever highways  are  laid  out  across  railroads, 
canals,  or  ditches,  on  public  lands,  the 
owners  or  corporations  using  the  same  must, 
at  their  own  expense,  so  prepare  their  roads, 
canals,  or  ditches,  that  the  public  highway 
may  cross  the  same  without  damage  or  de- 
lay; and  when  the  right  of  way  for  a  public 
highway  is  obtained  through  the  judgment 
of  any  court  over  any  railroad,  canal,  or 
ditch,  no  damage  must  be  awarded  for  the 
simple  right  to  cross  the  same. 

Section  32-105.  ABANDONMENT  OR  VA- 
CATION OF  HIGHWAYS.  All  public  high- 
ways once  established  must  continue  to  be 
public  highways  until  abandoned  by  opera- 
tion of  law,  or  by  judgment  of  a  court  of 
competent  jurisdiction,  or  by  the  order  of 
the  board  of  county  commissioners  of  the 
county  in  which  they  are  situated;  but  no 
order  "to  abandon  any  highway  shall  be  valid 
unless  preceded  by  due  notice  and  hearing 
as  provided  in  this  act;  and  no  state  high- 
ways can  be  abandoned  except  on  the  joint 
order  of  the  board  of  county  commissioners 
and  the  state  highway  commission. 


Study   Proposal 

Section  8-212.  DEEDS  AND  JUDGMENTS 
FOR  RIGHT  OF  WAY  —  RECORDING. 
(1)  When  a  right  of  way  is  voluntarily 
given  or  purchased,  an  instrument  in  writ- 
ing, conveying  the  right  of  way  and  inci- 
dents thereto,  must  be  signed  and  acknowl- 
edged by  the  person  making  it.  It  must  then 
be  recorded  in  the  office  of  the  clerk  of  the 
county  where  the  land  is  located. 

(2)  When  a  right  of  way  is  condemned, 
a  certified  copy  of  the  judgment  of  the  court 
must  be  made.  It  must  then  be  filed  in  the 
office  of  the  clerk  of  the  county  where  the 
land  is  located. 

( 3 )  Both  types  of  instruments  shall  par- 
ticularly describe  the  land. 

Section  8-213.  COUNTY  ROAD  CROSSING 
RAILROAD,  CANAL  OR  DITCH.  (1) 
Whenever  any  county  road  is  laid  out  on 
public  lands  across  any  railroad,  canal,  or 
ditch,  the  owners  or  users  thereof  must,  at 
their  expense,  so  prepare  the  railroad,  canal, 
or  ditch  that  the  road  may  cross  it  without 
damage  or  delay. 

(2)  When  the  right  to  cross  is  obtained 
through  the  judgment  of  any  court,  no  dam- 
ages shall  be  awarded. 


Section  8-214.  ABANDONMENT  OR  VA- 
CATION OF  COUNTY  ROADS.  All  county 
roads  once  established  must  continue  to  be 
county  roads  until  abandoned  or  vacated  by 
operation  of  law,  or  by  judgment  of  a  court 
of  competent  jurisdiction,  or  by  the  order 
of  the  board.  No  order  to  abandon  any 
county  road  shall  be  valid  unless  preceded 
by  notice  and  public  hearing. 


Comment 

Extensive     rewriting     and     reorganization 
make  the  existing  law  clear. 


A  similar  proposal  appears  as  section  8 
relating  to  federal  and  state  highways. 


A  similar  study  proposal  appears  in  the 
preceding  Part.  This  one  relates  only  « 
county  roads.  An  opinion  of  the  attornej 
general  gives  content  to  the  existing  langu- 
age "due  notice  and  hearing  as  provided  u 
this  act."  The  general  language  in  the  m 
posal  leaves  discretion  in  the  board  to  selec 
appropriate  means  of  providing  notice  ana 
holding  a  hearing. 
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sting  Law 

tion  32-1801.  STOCK  LANE  LAW.  This 
shall  be  known  as  the  "Stock  Lane  Law." 

tion  32-1802.  STOCK  LANE  DEFINED. 
;hin  the  meaning  of  this  act  a  stock  lane 
U  be  deemed  to  be  a  public  highway 
iblished  and  maintained  for  the  driving 
ind  travel  of  livestock  thereon.  The  width 
;uch  highway  shall  be  determined  by  the 
er  or  orders  of  the  county  commissioners 
ating  the  same  and  shall  be  not  less  than 
ty  (60)  feet  in  width. 

lion  32-1803.  LAWS  APPLICABLE  TO 
OCK  LANES.  The  provisions  of  sections 
401  to  32-417,  and  the  general  laws  of 
s  state  relating  to  the  establishing,  alter- 
{  and  vacating  of  public  highways  in- 
king the  right  of  exercise  of  the  power 
eminent  domain  shall  likewise  apply  to 
ick  lanes  except  that  such  highways  m 
petitions,  orders  and  proceedings  shall 
referred  to  as  "stock  lanes"  to  differen- 
ce them  from  other  highways. 

ction  32-1804.  POWER  OF  COUNTY 
MMISSIONERS  EXCLUSIVE.  The 
wer  to  establish,  alter  or  vacate  stock 
aes  shall  belong  exclusively  to  the  county 
mmissioners  of  the  respective  counties, 
be  exercised  when  they  deem  it  expedient 
id  necessary  for  the  convenience  of  the 
Pic,  and  when  they  deem  it  to  be  for  the 
mvenience  of  the  travel  of  the  public  on 
ighways  now  established.  Any  such  lane 
itablished  may  adjoin  and  parallel  a  public 
ighway  and  shall  be  described  in  the  pe- 
tion  for  the  creation  of  and  the  order  of 
ie  county  commissioners  creating  the 
ime. 

action  32-1613.  COUNTY  COMMISSION- 
ERS MAY  CONVEY  RIGHT  OF  WAY.  It 
hall  be  lawful  for  boards  of  county  com- 
nissioners  to  transfer  and  convey  to  the 
tate  of  Montana  rights  of  way  over  and 
'long  county  roads  for  state  road  purposes, 
>nd  it  is  hereby  made  their  duty  to  make 
sUch  transfer  or  conveyance  upon  receiving 
notice  from  the  state  highway  commission 


Study  Proposal 

Section  8-215.  STOCK  LANES.  Upon  pre- 
sentation of  a  proper  petition,  each  board 
may  establish,  alter,  or  vacate  stock  lanes 
when  it  deems  it  expedient  and  necessary 
for  the  convenience  of  the  public  and  for 
the  convenience  of  travel  on  roads  now  es- 
tablished. Any  lane  may  adjoin  and  parallel 
a  county  road  and  shall  be  described  in  the 
petition  for  creation  and  in  the  order  of  the 
board  creating  it. 

(2)  A  stock  lane  is  a  county  road  estab- 
lished and  maintained  for  the  driving  and 
travel  of  livestock.  It  shall  be  not  less  than 
sixty  (60)  feet  wide.  The  width  shall  be 
determined  by  the  board  in  the  order  creat- 
ing it. 

(3)  The  provisions  of  sections  8-201 — 
8-214  of  this  Part  and  the  general  laws 
relating  to  establishing,  altering,  and  va- 
cating county  roads  including  the  exercise 
of  the  right  of  eminent  domain  shall  apply 
to  stock  lanes.  References  in  all  petitions, 
orders  and  proceedings  shall  be  to  "stock 
lanes"'  in  order  to  differentiate  them  from 
other  highways. 


Section  8-216.  BOARD  TO  TRANSFER 
RESPONSIBILITY  FOR  RIGHT  OF  WAY. 
Each  board  shall  transfer  its  control  over, 
and  responsibility  for,  any  county  road 
when  the  commission  notifies  it  that:  (1) 
A  federal  or  state  highway  has  been  estab- 
lished and  definitely  located  over  a  county 
road. 
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Comment 

The  "Stock  Lane  Law"  is  rewritten  and 
reorganized  in  one  study  proposal.  Changes 
in  language  (and  otherwise)  relate  the 
existing  law  to  other  study  proposals. 


The  existing  law,  short  as  it  is,  is  relatively 
difficult  to  treat.  A  grant  of  permission  to 
each  board  to  so  transfer  might  be  con- 
strued as  a  power  to  force  the  commission 
to  take.  For  that  reason,  the  study  proposal 
merely  makes  clear  that  each  board  must 
act  in  particular  circumstances.  It  may  be 
that  other  circumstances  ought  to  be  added. 
Other  changes  in  language  recognize  a  bu- 


Ljxisting  Law 

that  a  state  road  has  been  established  and 
definitely  located  over  a  county  road  and 
that  said  road  will  be  improved  and  main- 
tained by  the  state,  and  that  funds  are 
available  for  the  immediate  construction  of 
such  road. 


Section  16-1116.    PUBLIC  FERRIES  AND 
WHARVES    —    ESTABLISHMENT    AND 
MAINTENANCE  BY  COUNTIES.    When  it 
shall  be  made  to  appear  by  petition  to  any 
board  of  county  commissioners  in  this  state 
that  it  is  necessary  to  keep  and  maintain  a 
public  ferry  across,  or  a  wharf  at  any  un- 
fordable  stream,  lake,  estuary,  or  bay,  any 
county  within  the  state,  through  its  board 
of  county  commissioners,  is  hereby  author- 
ized to  construct,  or  to  acquire  by  condem- 
nation or  purchase,  and  to  operate,  main- 
tain, direct,  regulate,  and  control  the  opera- 
tion of  a  ferry  across  or  a  wharf  at  any 
unfordable   stream,   lake,    estuary,   or  bay, 
within  or  bordering  on  said  county,  together 
with  all  the  necessary  boats,  grounds,  roads, 
approaches,    landings,    and    improvements 
pertaining  thereto,  with  full  jurisdiction  and 
authority  to  operate  and  maintain  the  same 
free  or  for  toll. 

Section  16-1117.  SAME  —  ACQUISITION 
OF  REAL  PROPERTY  —  PROVISO  AS  TO 
INCORPORATED  CITIES  AND  TOWNS. 
The  board  of  county  commissioners,  in  the 
exercise  of  the  power  herein  bestowed,  may 
acquire  real  property  as  provided  in  sections 
93-9901  to  93-9926,  provided,  that  no  county 
ferry  or  wharf  shall  be  established  or  main- 
tained with  a  landing  place  in  any  incor- 
porated town  or  city,  which,  by  its  charter, 
is  vested  with  the  power  to  build  and  regu- 
late ferries,  wharves,  or  landings  at  the  foot 
of  streets  terminating  at  a  river  or  harbor. 


Study  Proposal 

(2)  Funds  are  available  for  immediate 
construction  of  the  highway. 

(3)  The  highway  will  be  improved  and 
maintained  by  the  commission. 


Section  8-217.  ACQUISITION  OF  PROP- 
ERTY FOR  PUBLIC  FERRIES  AND 
WHARVES.  (1)  Upon  the  proper  show- 
ing, as  provided  in  section  16-1116,  each 
board  may  construct  or  acquire  ferries  by 
condemnation  or  purchase.  Each  board  may 
also  acquire  all  the  necessary  boats,  grounds, 
roads,  approaches,  landings,  and  improve- 
ments pertaining  to  the  ferry. 

(2)  Each  board  may  acquire  real  prop- 
erty for  these  purposes  under  the  provisions 
of  sections  93-9901—93-9926. 

( 3 )  No  board  shall  establish  or  maintain 
a  county  ferry  or  wharf  with  a  landing- 
place  in  any  incorporated  city  or  town 
which,  by  its  charter,  is  vested  with  the 
power  to  build  and  regulate  ferries,  wharves, 
or  landings  at  the  feet  of  streets  terminating 
at  a  river  or  harbor. 


Comment 

preme  Court  decision  that  counties  do  not 
own  the  roads  within  their  boundaries;  they 
belong  to  the  state.  Furthermore,  said  the 
court,  the  purpose  of  the  provision  is  to 
have  "the  county  relinquish  its  control  over 
the  road  selected  to  the  state,  and  to  fix,  as 
a  matter  of  record,  responsibility  for  it> 
supervision  and  maintenance." 

The  study  proposal  incorporates  into  the  I 
Highway  Code  portions  of  sections  16-111G 
and  16-1117  which  concern  acquisition  of 
property.  The  existing  sections  should  not 
be  repealed  or  altered.  They  are,  however, 
anachronistic. 
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ting  Law 

ion  32-2006.  ACQUISITION  OF  PROP- 
Y  FOR  FACILITY.  For  the  purpose 
ie  act,  the  highway  authorities  of  the 
;>  counties,  incorporated  cities  and 
is,  respectively,  or  in  co-operation  one 

the  other,  may  acquire  private  or  pub- 
jroperty  and  property  rights  for  con- 
ed access  highways  or  controlled  access 
ities  and  service  roads  including  rights 
xess,  air,  view,  and  light,  by  gift,  devise, 
:hase,  or  condemnation,  in  the  same 
iner  as  such  authorities  are  now  or  here- 
i  may  be  authorized  by  law  to  acquire 
jerty  or  property  rights  in  connection 
a  highways  and  streets  within  their  re- 
live jurisdictions.  A  right  of  way  is 
jby  given,  dedicated  and  set  apart  for 
trolled  access  highways  or  controlled  ac- 
;  facilities  through,  over,  upon  or  across 

county  road  and  any  street  or  alley 
•rsecting  a  controlled  access  highway  and 

acquisition  of  any  such  county  road, 
:et,  or  alley  for  use  as  a  controlled  access 
hway  or  controlled  access  facility  shall 
deemed  superior  and  a  more  necessary 
fee  use  and  purpose  than  the  public  use 
purpose  to  which  such  road,  street,  or 
:y  has  theretofore  been  dedicated. 


Study  Proposal 

Section  8-218.  ACQUISITION  OF  PROP- 
ERTY FOR  CONTROLLED  ACCESS  FA- 
CILITY. The  highway  authorities  of  the 
state,  counties,  incorporated  cities,  and 
towns,  respectively  or  in  cooperation  each 
with  the  other,  may  acquire  private  or  pub- 
lic property  and  property  rights  for  con- 
trolled access  highways  or  controlled  access 
facilities  and  service  roads.  Such  rights  may 
include  rights  of  access,  air,  view,  and  light. 
They  may  be  acquired  by  gift,  devise,  pur- 
chase, or  condemnation,  in  the  same  manner 
as  may  now  or  hereafter  be  authorized  by 
law  for  the  acquisition  of  property  or  prop- 
erty rights  in  connection  with  highways, 
roads,  and  streets  in  their  respective  juris- 
dictions. 


Comment 

This  proposal  repeats  subsection  ( 1 )  of  sec- 
tion 8-120,  which  concerns  acquisition  of 
property  by  the  state.  The  second  portion 
of  the  statute,  which  subjects  county  roads, 
among  others,  to  an  easement  for  controlled 
access  purposes,  is  not  included. 
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Chapter  9. 
CONTRACTS 

INTRODUCTION 


The  statutes  which  are  the  subject  of  this  chapter  are  extensively 
altered.  The  alteration,  however,  is  more  apparent  than  real.  For 
example,  section  32-1608  of  the  existing  law  requires  that  a  con- 
tractor "shall  execute  ...  a  bond  .  .  .  conditioned  for  the  faithful 
discharge  of  its  duties."  Section  6-401,  in  the  chapter  in  the  Revised 
Codes  of  Montana  entitled  "Public  Works  Contractor's  Bond,"  places 
a  general  bonding  requirement  on  all  contractors  with  any  public 
agency.  It  is  apparent,  then,  that  contractors  with  the  commission 
must  meet  that  requirement.  Recognition  of  this  results  in  study 
proposals  such  as  section  9-103,  which  revises  the  existing  highway 
law  to  conform. 


The  thread  of  conforming  existing  law  to  other  law  runs  througho 
both  Parts  of  this  chapter.  In  addition,  at  the  conclusion  of  Part 
there  is  a  recommendation  for  repeal. 

That  proposal  is  not  original  with  this  study.  Specifications  for  in 
culverts  (or  for  any  other  supplies  or  materials)  ought  not  to  appe 
in  the  law.  Control  over  quality  can  better  be  maintained  in  cc 
struction  specifications  subject  to  constant  growth  and  revision 
those  qualified  to  judge. 

As  in  all  other  chapters,  there  is  here  much  revision,  rewriting,  a 
reorganization.  Adoption  of  the  study  proposals  will  result  in  clari 
cation  and  understanding. 


-146— 


Chapter  9. 
CONTRACTS 


ting  Law 

ion  32-1608.  CONTRACTS,  HOW 
ARDED.  All  contracts  for  work  on 
:  highways  shall  be  let  by  the  state  high- 
commission,  except  as  hereinafter  pro- 
d.  When  the  estimated  cost  of  any  piece 
rork  shall  exceed  one  thousand  dollars 
300.00 ) ,  it  shall  be  the  duty  of  the  state 
way  commission  to  let  such  contract  by 
petitive  bidding  upon  such  notice  and 
i  such  terms  as  the  commission  by  its 
3  and  regulations  prescribe;  provided 
if  the  commission  shall  find  such  work 
be  done  and  performed  by  force  ac- 
lt  or  by  day's  labor  in  a  more  efficient 
>ner,  it  may  so  conduct  the  work,  and 
rided  further  that  the  commission  may 
convict  labor  as,  in  its  judgment,  it  is 
ned  proper.  A  contractor  upon  being 
rded  a  contract  for  construction,  im- 
minent, maintenance  or  marking  upon 
ate  highway,  and  before  entering  upon 
i  work  shall  execute  to  the  state  of  Mon- 
i  a  bond  to  be  approved  by  the  com- 
sion,  and  to  be  conditioned  for  the 
vful  discharge  of  its  duties  under  such 
Jact.  Provided,  however,  that  on  any 
lway  construction  work,  which  is  fi- 
ced  in  whole  or  in  part  by  federal  funds, 
the  secretary  of  commerce  of  the  United 
es  of  America  shall  affirmatively  find 
'■  under  the  circumstances  relating  to  a 
m  project  some  other  method  than  com- 
tive  bidding  is  in  the  public  interest, 
state  highway  commission  is  authorized 
empowered  to  enter  into  contracts  with 
board  of  county  commissioners  of  any 
nty,  whereby  such  county  is  authorized 
icquire  rights  of  way,  survey  and  con- 
ict  farm  to  market,  secondary  or  feeder 


PART   1. 
CONTRACTS  OF  COMMISSION 

Study   Proposal 

Section  9-101.  LETTING  OF  CONTRACTS 
ON  STATE  AND  FEDERAL-AID  HIGH- 
WAYS. All  contracts  for  work  on  state  and 
federal-aid  highways,  including  portions  in 
cities  and  towns,  and  all  contracts  entered 
into  under  section  11-1023  shall  be  let  by 
the  commission.  Except  as  otherwise  speci- 
fically provided,  the  commission  may  enter 
such  types  of  contracts  and  upon  such  terms 
as  it  may  decide.  All  contracts  shall  meet 
the  requirements  of  sections  41-701 — 41-703. 
When  there  is  no  prevailing  rate  of  wages 
set  by  collective  bargaining,  the  commission 
shall  determine  the  prevailing  rate  to  be 
stated  in  the  contract. 

Section  9-102.  COMPETITIVE  BIDDING. 
( 1 )  When  the  estimated  cost  of  any  work 
exceeds  one  thousand  dollars  ($1,000),  the 
commission  shall  let  the  contract  by  com- 
petitive bidding.  Award  shall  be  made  upon 
such  notice  and  upon  such  terms  as  the 
commission  may  prescribe  by  its  rules  and 
regulations.  However,  except  when  pro- 
hibited by  federal  law,  the  commission  must 
make  awards  and  contracts  in  accordance 
with  the  provisions  of  sections  82-1924  and 
82-1926. 

(2)  If  the  commission  finds  that  such 
work  may  be  done  in  some  more  efficient 
manner,  it  need  not  let  the  contract  by 
competitive  bidding. 

(3)  If,  on  any  highway  construction 
work  financed  in  whole  or  in  part  by  federal 
funds,  the  United  States  Secretary  of  Com- 
merce affirmatively  finds  that  under  the 
circumstances  relating  to  a  particular  pro- 
ject  some   method   other   than   competitive 
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Comment 

The  proposal  contains  a  portion  of  the  first 
sentence  of  the  existing  law.  In  addition,  it 
takes  account  of  a  decision  concerning  con- 
struction within  cities,  and  duplicates  a 
provision  of  section  11-1023.  The  last  two 
sentences  effectuate  recommendations  con- 
tained in  a  researcher's  memorandum  to 
give  the  commission  broad  powers  to  con- 
tract, and  to  avoid  duplication  between  sec- 
tions 32-1608  and  41-701. 


This  proposal  rewrites  and  reorganizes  por- 
tions of  section  32-1608.  In  addition,  it 
makes  some  changes  in  substance.  It  adds 
references  to  two  statutes  which  require 
awarding  bids  to  the  lowest  bidder  and 
giving  preference  to  Montana  products.  It 
omits  authority  to  the  commission  to  do 
work  other  than  by  competitive  bidding  "by 
force  account  or  by  day's  labor"  or  by  "con- 
vict labor."  Subsection  (2)  makes  a  very 
broad  grant  of  authority  to  the  commission, 
allowing  it  to  accomplish  the  work  "in  some 
more  efficient  manner."  The  omissions  are 
dated.  Enlightened  policy  generally  avoids 
use  of  convict  labor,  and  23  U.S.C.  §  114 
prohibits  the  use  of  convict  labor  unless 
"performed  by  convicts  who  are  on  parole 
or  probation."  Question:  Is  the  limit  of 
$1,000  realistic? 


Existing  Law 

roads  within  such  county,  by  force  account, 
unit  price  or  otherwise,  as  may  be  agreed 
upon  by  said  state  highway  commission  and 
said  board  of  county  commissioners. 

All  contracts  for  work  on  state  highways 
where  federal  and/or  state  funds  are  in- 
volved shall,  when  applicable,  contain  the 
prevailing  rates  of  wages  as  set  by  collective 
bargaining  in  effect  in  the  areas  covered  by 
heavy  and  highway  labor  agreements. 


Study  Proposal  Comment 

bidding  is  in  the  public  interest,  the  com- 
mission may  enter  into  contracts  with  any 
board  of  county  commissioners.  Such  con- 
tracts may  authorize  each  county  to  acquire 
rights  of  way  for,  survey,  and  construct 
farm  to  market,  secondary,  or  feeder  roads 
within  the  county  by  force  account,  unit 
price,  or  otherwise,  as  may  be  agreed  by 
the  commission  and  each  board. 

Section  9-103.  BIDDER'S  SECURITY  — 
CONTRACTOR'S  BOND.  (1)  Whenever 
the  commission  calls  for  competitive  bid- 
ding, each  bidder  shall  meet  all  require- 
ments of  section  6-501. 

(2)  Every  contractor  awarded  a  con- 
tract by  the  commission  shall  meet  all  re- 
quirements set  forth  in  sections  6-401 — 
6-404.  For  the  purposes  of  those  sections 
with  relation  to  contracts  with  the  commis- 
sion, a  contract  shall  not  be  completed  until 
the  commission,  while  formally  convened, 
affirmatively  accepts  all  of  the  work  there- 
under. 

PART  2. 
CONTRACTS  OF  COUNTIES  AND  LOCAL  IMPROVEMENT  DISTRICTS 


The  study  proposal  adds  a  specific  refer- 
ence to  bid  bond  requirements,  and  alters 
the  existing  performance  bond  provision  to 
accord  with  sections  6-401 — 6-404,  applica- 
ble to  all  state  entities.  In  addition,  the 
proposal  contains  language  specifying  the 
manner  of  determining  completion.  This 
provision  takes  account  of  a  Supreme  Court 
decision  and  supplies  an  omission. 


Existing  Law 

Section  32-411.  NOTICE  TO  DISTRICT 
SUPERVISOR  OF  OPENING  OF  HIGH- 
WAY—AWARD OF  CONTRACT  — BOND 
OF  CONTRACTOR.  When  a  highway  is  to 
be  opened,  constructed,  altered,  or  widened 
the  county  clerk  must  notify  the  supervisor 
of  the  proper  district  and  furnish  him  with 
a  certified  copy  of  the  order  of  the  county 
commissioners;  provided,  that  when  the 
estimated  cost  of  opening,  constructing,  al- 
tering, or  widening  exceeds  two  hundred 
dollars,  the  work  may,  in  the  discretion  of 
the  county  commissioners,  be  let  by  con- 
tract; and  if  such  estimated  cost  exceeds  the 
sum  of  five  hundred  dollars,  such  work  may 
be  let  by  contract  unless  the  board  shall 
find  that  such  work  may  be  otherwise  done 


Study  Proposal 

Section  9-201.  CONTRACTS  FOR  COUNTY 
ROADS.  (1)  When  the  estimated  cost  of 
opening,  establishing,  constructing,  chang- 
ing, abandoning,  discontinuing,  or  widen- 
ing a  county  road  exceeds  one  thousand  dol- 
lars ($1,000),  the  work  may,  in  the  discre- 
tion of  the  board,  be  let  by  contract,  unless 
the  board  shall  find  that  such  work  may  be 
otherwise  done  at  less  cost. 

(2)  Before  any  such  contract  shall  be 
let,  the  board  shall  advertise  for  bids  at 
least  once  a  week  for  two  (2)  consecutive 
weeks,  in  a  newspaper  of  general  circulation 
in  the  county. 
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Comment 

At  least  since  the  1921  Codes,  there  ha 
existed  a  conflict  between  the  grant  ( 
power  to  each  board  of  county  eommissioi 
ers  in  section  32-302(7)  and  the  provisioi 
of  section  32-411.  The  former  allows 
board  to  let  contracts  when  the  cost  ot  u 
work  exceeds  $1,000.  The  latter,  althoug 
it  speaks  specifically  of  "opening,  construe 
ing,  altering,  or  widening,"  allows  the  ai 
cretion  to  be  exercised  beginning  at  $^u 
There  ought,  at  least,  to  be  consistency,  | 
the  higher  figure  was  included  in  the  stut 
proposal.  Only  a  portion  of  the  existing  la 
is  included  here. 


isting  Law 


Study   Proposal 


Comment 


less  cost;  but  before  any  contract  shall 
let,  as  provided  herein,  the  board  of 
nty  commissioners  shall  advertise  for 
s  therefor,  at  least  once  a  week  for  two 
cessive  weeks,  in  a  newspaper  of  general 
mlation  in  the  county,  and  the  contract 
11  then  be  awarded  to  the  lowest  re- 
nsible  bidder,  who  shall,  before  entering 
in  the  performance  of  the  work,  execute 
[  deliver  to  the  board  of  county  commis- 
iers  an  undertaking  with  two  or  more 
eties,  to  be  approved  by  the  board  of 
nty  commissioners,  in  a  sum  not  less 
n  equal  the  amount  for  which  the  con- 
:t  is  awarded,  and  conditioned  for  the 
mpt,  faithful,  and  efficient  performance 
such  work;  provided,  however,  the  board 
county  commissioners  may  reserve  the 
[it  to  reject  any  and  all  bids. 


Section  9-202.  SAME  —  BIDS  —  AWARD 
OF  CONTRACT.  Each  bidder  shall  comply 
with  the  requirements  of  section  6-501.  The 
contract  shall  be  awarded  to  the  lowest  re- 
sponsible bidder  in  accordance  with  the  re- 
quirements of  sections  41-701—41-703,  82- 
1924,  and  82-1926,  and  the  board  may 
reserve  the  right  to  reject  any  and  all  bids. 
When  there  is  no  prevailing  rate  of  wages 
set  by  collective  bargaining,  the  board  shall 
determine  the  prevailing  rate  to  be  stated 
in  the  contract. 

Section  9-203.  SAME  —  CONTRACTORS 
TO  FURNISH  BONDS.  Before  entering 
upon  performance  of  the  work,  the  con- 
tractor shall  comply  with  the  requirements 
of  sections  6-401 — 6-404.  For  the  purposes 
of  those  sections  with  relation  to  contracts 
with  the  board,  a  contract  shall  not  be  com- 
pleted until  the  board,  while  formally  con- 
vened, affirmatively  accepts  all  of  the  work 
thereunder. 


The  existing  law  is  added  to  substantially 
in  order  to  take  account  of  the  provisions  of 
general  law  applicable  in  this  area. 


In  the  interest  of  consistency,  and  because 
of  the  mandatory  provisions  of  sections  6- 
401 — 6-404,  the  existing  law  is  changed  to 
accord  therewith. 


:tion  32-704.  LETTING  OF  CONTRACT, 
bids  must  be  sealed,  opened  at  the  time 
dfied  in  the  notices,  and  a  contract 
arded  to  the  lowest  bidder.  The  board  of 
inty  commissioners  may,  however,  reject 
f  and  all  bids;  provided,  however,  that 
he  state  highway  commission  shall  have 
>pted  or  established  a  standard  plan  and 
scification,  the  bids  must  be  submitted 
on  such  standard  plan  so  adopted  and 
ablished.  The  contract  and  bond  for  its 
'formance  must  be  entered  into  and  ap- 
»ved  by  the  said  board,  except  in  cases 
great  emergency,  and  by  the  unanimous 
isent  of  all  its  members.  The  said  board 
|  proceed  at  once  to  construct,  replace, 
d  repair  any  and  all  structures  of  what- 
sr  nature  without  notice. 


Section  9-204.  LETTING  OF  CONTRACT 
FOR  BRIDGE.  (1)  All  bids  for  construc- 
tion or  repair  of  bridges  shall  meet  these 
requirements: 

(a)  If  the  commission  has  adopted  or 
established  a  standard  plan  and  specifica- 
tions, the  bids  must  be  submitted  thereon. 

tb)  All  bids  must  be  sealed.  Each  bidder 
shall  meet  the  requirements  of  section  6-501. 

(2)  The  board  may  reject  any  and  all 
bids.  If  a  contract  is  awarded,  the  board 
shall  do  so  in  accordance  with  the  require- 
ments of  sections  41-701—41-703,  82-1924, 
and  82-1926.  When  there  is  no  prevailing 
rate  of  wages  set  by  collective  bargaining, 
the  board  shall  determine  the  prevailing 
rate  to  be  stated  in  the  contract.  The  con- 
tract must  be  entered  with  the  unanimous 
consent  of  the  members  of  the  board. 

(3)  Before  entering  upon  performance 
of  the  work,  the  contractor  shall  comply 
with  the  requirements  of  sections  6-401 — 
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As  with  other  sections  of  existing  law,  the 
study  proposal  refers  to  general  require- 
ments for  public  contracts,  and  seeks  to  pro- 
vide consistency.  There  does  not  seem  to  be 
any  reason  for  differentiating  among  awards 
of  contracts  for  county  roads,  bridges,  and 
improvement  district  roads. 


Existing  Law 


Section  32-512.  NOTICE  FOR  BIDS  — 
OPENING  BIDS  —  FORFEITURE  OF  DE- 
POSIT. The  notice  for  bids  shall  state 
generally  the  work  to  be  done  and  refer  to 
the  plans  and  specifications  and  shall  call 
for  proposals  for  doing  the  same,  and  fur- 
nishing the  materials  and  all  bids  shall  be 
accompanied  by  the  cash  or  certified  check 
payable  to  the  order  of  the  board  of  county 
commissioners  for  a  sum  not  less  than  five 
per  cent  of  the  amount  of  the  bid. 

At  the  time  and  the  place  named,  such  bids 
shall  then  be  opened  and  read  and  the  com- 
mittee of  supervisors  shall  determine  the 
lowest  and  best  bidder  and  may  let  such 
contract  to  such  bidder,  if  within  the  esti- 
mate, but  if  in  their  opinion  all  bids  are  too 
high,  they  may  reject  all  of  them  and  re- 
advertise  for  bids. 

If  the  bidder  whose  contract  is  accepted 
fails  to  enter  into  such  contract,  according 
to  his  bid,  and  according  to  plans  and  speci- 
fications, within  ten  days  from  the  time  he 
is  notified  that  he  is  the  successful  bidder 
and  to  execute  and  file  a  bond,  the  said 
cash  or  check  for  the  amount  thereof  shall 
be  forfeited  to  the  county  for  the  use  and 
benefit  of  that  particular  local  improvement 
district. 

Section  32-511.  LETTING  OF  CONTRACT 
—  CONDITIONS  OF  SAME.  After  the 
board  has  made  the  order  creating  and  es- 
tablishing the  local  improvement  district, 
the  local  committee  of  supervisors  shall  let 
the  contract  for  furnishing  the  necessary 
materials  and  the  performance  of  the  work 
and  labor  necessary  for  the  construction  and 
completion  of  said  road  according  to  said 
plans  and  specifications  and  under  the 
supervision  of  the  county  surveyor  they 
shall  advertise  for  bids  for  the  construction, 


Study  Proposal 

6-404.  For  the  purposes  of  those  sections 
with  relation  to  contracts  with  the  board, 
a  contract  shall  not  be  completed  until  the 
board,  while  formally  convened,  affirma- 
tively accepts  all  of  the  work  thereunder. 

Section  9-205.  LETTING  OF  CONTRACT 
BY  LOCAL  IMPROVEMENT  DISTRICT- 
BIDS.  (1)  After  the  board  has  made  the 
order  creating  and  establishing  the  local 
improvement  district,  the  local  committee 
of  supervisors  shall  advertise  for  bids.  The 
advertisement  shall  state  generally  the 
work  to  be  done  and  shall  refer  to  the  plans 
and  specifications.  It  shall  also  fix  the  time 
for  opening  bids  in  the  office  of  the  board. 
Each  bidder  shall  meet  the  requirements  of 
section  6-501. 

(2)  At  that  time,  the  committee  shall 
open  all  bids.  It  may  reject  all  of  them  and 
readvertise  for  bids.  No  contract  shall  be 
awarded  at  a  greater  sum  than  the  estimate 
of  cost  provided  for  in  Part  4  of  Chapter  5 
of  this  Code. 

Section  9-206.  SAME  —  AWARD.  (1)  If 
the  committee  awards  a  contract,  it  shall  do 
so  in  accordance  with  the  requirements  of 
sections  41-701—41-703,  82-1924,  and  82- 
1926.  When  there  is  no  prevailing  rate  of 
wages  set  by  collective  bargaining,  the  com- 
mittee shall  determine  the  prevailing  rate 
to  be  stated  in  the  contract. 

(2)  Before  entering  upon  performance 
of  the  contract,  the  contractor  shall  comply 
with  the  requirements  of  sections  6-401 — 
6-404.  For  the  purposes  of  those  sections 
with  relation  to  contracts  with  the  commit- 
tee, a  contract  shall  not  be  completed  until 
the  committee,  while  formally  convened, 
affirmatively  accepts  all  of  the  work  there- 
under. 

(3)  Partial  payments  may  be  provided 
for  in  the  contract,  and  paid  when  certified 
by  the  county  surveyor  and  committee. 

Section  9-207.  EXECUTION  OF  CON- 
TRACT  BY  BOARD  —  LIMIT   ON   LIA- 
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Comment 


The  three  study  proposals  work  mart 
changes  in  the  two  sections  of  existing  law. 
The  changes  are  for  the  purpose  of  achiev- 
ing consistency  with  contract  procedures  of 
the  county  and  the  state.  Security  and  bond- 
ing provisions  are  altered  to  accord  with 
general  statutes  already  noted.  The  result 
is  to  protect  the  district,  the  county,  and ; 
laborers  and  materialmen. 


sting  Law 


Study  Proposal 


Comment 


ng  out  or  improving  of  such  main  high- 
f,  and  fix  the  time  for  opening  such  bids 
he  office  of  the  board  of  county  commis- 
lers  and  award  such  contract  to  the 
est  responsible  bidder,  except  that  no 
tract- shall  be  awarded  at  a  greater  sum 
n  the  estimate  of  cost  of  such  work  here- 
efore  provided  for.  The  said  work  may 
let  to  one  or  more  contractors  or  all  of 

same  may  be  let  in  one  contract  or  in 
arate  contracts  in  the  discretion  of  said 
il  supervisors.  The  committee  of  super- 
firs  may  reject  any  and  all  bids  and  be- 
i  the  execution  of  any  contract  they  shall 
uire  a   bond   satisfactory   to   them   that 

contractor  will  furnish  the  required  ma- 
ial  and  perform  the  required  work  upon 

terms  specified  in  the  contract  and 
,hin  the  time  prescribed;  and  as  a  bond 
indemnity  against  any  direct  or  indirect 
nages  that  shall  be  suffered  or  claimed 

injury  of  persons  or  property  during  the 
istruction  of  said  improvement  and  until 
'.  same  is  accepted. 

rtial  payments  may  be  provided  for  in 
;  contract,  and  paid  in  the  manner  herein 
)vided  when  certified  by  the  county  sur- 
yor  and  committee  of  supervisors  to  an 
lount  not  exceeding  eighty  per  cent  of 
i  value  of  the  work  done  and  the  ma- 
'ials,  provisions  and  supplies  furnished 
d  the  said  contract  shall  provide  that  at 
ist  twenty  per  cent  of  the  estimated 
lount  shall  be  retained  to  secure  the  pay- 
sit  to  laborers  who  have  labored  on  such 
)rk  and  to  those  who  have  furnished  ma- 
rials,  provisions  and  supplies  for  the 
osecution  of  such  work,  and  such  laborers 
id  those  who  have  furnished  materials, 
ovisions  and  supplies  shall  have  thirty 
iys  after  the  work  has  been  completed  or 
aterial,  provisions  and  supplies  furnished, 
I  lien  on  such  twenty  per  centum  so  re- 
eved; providing,  notice  thereof  in  writing 
fall  have  been  filed  with  the  committee 
I  supervisors  within  said  thirty  days, 
hich  lien  shall  be  senior  to  all  other  liens, 
Jch  as  judgment,   garnishment,   or   judg- 


BILITY.  The  contract  shall  be  executed  in 
the  name  of  and  on  behalf  of  the  county 
by  the  board  and  attested  with  the  county 
seal  for  the  use  and  benefit  of  the  local 
improvement  district.  The  county  shall  not 
be  subject  to  any  claim  or  liability  in  an 
amount  greater  than  that  agreed  upon  with 
the  district  in  the  order  fixing  the  amount 
chargeable  to  the  county. 
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ment  liens,  and  no  improvements  or  con- 
struction shall  be  deemed  to  be  completed 
until  the  committee  of  supervisors  have 
filed  with  the  clerk  of  the  board  of  county 
commissioners  a  statement  signed  by  a  ma- 
jority of  them,  same  to  have  been  completed 
and  that  all  labor,  material,  provisions  and 
supply  liens  have  been  discharged.  Such 
contract  shall  be  executed  in  the  name  and 
on  the  behalf  of  the  county  by  the  board  of 
county  commissioners  and  attested  with  the 
seal  thereof,  for  the  use  and  benefit  of  said 
loca  limprovement  district;  but  such  county 
shall  not  thereby  be  rendered  subject  to 
any  claim  or  liability  in  a  greater  sum  than 
that  agreed  upon  with  said  proposed  assess- 
ment district  as  provided  in  the  order  fixing 
the  amount  chargeable  to  said  county. 

Section   32-901.    CORRUGATED    IRON 
CULVERTS    —    SALE    TO    STATE     OR 
MUNICIPAL  CORPORATIONS  — ANALY- 
SIS.   No  bid  or  proposal  for  the  sale  of  cor- 
rugated culverts  to  any  county,  city,  town, 
municipal  or  other  public  corporation,  or  to 
the  state  of  Montana,  or  any  department, 
board,  bureau,  commission  or  officer  there- 
of shall  be  valid,  and  no  contract  for  the 
purchase    of    corrugated    culverts    by    any 
county,  city,  town,  municipal  or  other  pub- 
lic corporation,  or  by  the  state  of  Montana, 
or  any  department,  board,  bureau,  commis- 
sion or  officer  thereof,  shall  be  entered  into, 
unless  there  shall  have  been  filed  by  such 
bidder  or  seller  with  the  secretary  of  state, 
prior  to  the  making  of  such  bid  or  the  letting 
of  such  contract,  as  the  case  may  be,  an 
accurate  and  complete  analysis  of  the  metal 
used  in  the  manufacture  of  such  corrugated 
culverts,   showing  the   percentage   each   of 
pure   iron,   copper,   carbon,   silicon,   manga- 
nese, sulphur,  phosphorus  and  other  sub- 
stances contained  therein,  together  with  the 
weight    of    galvanizing    per    square    foot, 
sworn  to  by  the  manufacturer  of  such  metal, 
and  a  copy  of  such  affidavit,  together  with 
a  specification  showing  gauge  of  the  metal 
used  in  the  various  diameters  of  such  cul- 
vert, the  number,  size  and  spacing  of  the 


Requirements  of  this  sort  ought  not  to  be 
in  the  law  but  in  specifications.  Several 
other  critics  have  recognized  this  fact.  These 
statutes  ought  to  be  repealed. 
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3  and  fastenings,  and  the  length  of  lap 
he  longitudinal  and  circumferential 
s,  and  the  type  of  connection  to  be 
shed  for  connecting  together  the 
ius  sections  of  such  corrugated  culverts, 
id  by  the  seller  thereof,  or  bidder,  as 
jase  may  be,  shall  be  incorporated  in 
bid  or  in  such  contract,  as  the  case 
be. 

on  32-902.  PENALTY  FOR  FAILURE 
?ILE  ANALYSIS.    The  failure  to  file 

analysis  with  the  secretary  of  state, 
le  failure  to  incorporate  such  copy,  to- 
?r  with  such  specification,  shall  render 

bid  or  contract  null,  void,  and  of  no 
t,  and  no  warrant  or  order  for  the  pay- 
t  of  any  public  moneys  for  the  purchase 
irrugated  culverts  shall  be  valid  unless 
provisions  of  this  act  shall  have  been 

complied  with. 

ion  32-903.  ANALYSES  TO  BE  KEPT 
SECRETARY  OF  STATE.  It  shall  be 
iuty  of  the  secretary  of  state  to  file  all 
sworn  analyses  and  keep  a  complete 
x  thereof,  and  they  shall  thereupon  be- 
3  public  records. 

ion  32-904.  PENALTY  FOR  DELIVER- 
INFERIOR  CORRUGATED  CUL- 
i,TS.  Any  person,  firm  or  corporation 
,  as  principal  or  agent,  shall  inten- 
ally  sell  or  deliver  for  sale  to  any  county, 
town,  municipal  or  other  public  cor- 
ition,  or  the  state  of  Montana,  or  any 
irtment,  board,  bureau,  commission  or 
:er  thereof,  any  corrugated  culvert 
ch  is  inferior  in  grade,  quality,  weight, 
-acter,  kind  or  brand  to  that  specified 
is  bid,  analysis,  specification  or  contract, 
I  be  deemed  guilty  of  a  misdemeanor, 
,  upon  conviction  thereof,  shall  be  pun- 
id  by  a  fine  of  not  less  than  five  hundred 
ars,  or  greater  than  one  thousand  dol- 
,  or  by  imprisonment  in  the  county  jail 
not  more  than  thirty  days,  or  by  both 
h  fine  and  imprisonment;  and  upon  a 
)nd  conviction  for  such  offense  he  shall 
punished  by  a  fine  of  not  less  than  one 
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thousand  dollars,  or  more  than  fifteen 
hundred  dollars,  or  by  imprisonment  in  the 
county  jail  for  not  less  than  thirty  days  nor 
more  than  sixty  days,  or  by  both  such  fine 
and  imprisonment. 

Section  32-905.  DUTY  OF  COUNTY  AT- 
TORNEYS TO  PROSECUTE.  It  shall  be 
the  duty  of  the  county  attorneys  in  this 
state  to  diligently  prosecute  any  and  all 
persons  violating  any  of  the  provisions  of, 
and  otherwise  to  enforce,  this  act  in  their 
respective  places  (counties  or  districts) 
upon  complaint  of  any  citizen  or  taxpayer 
of  any  violation  of  this  act. 
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Chapter  10. 
CONTROL  OF  ACCESS 

INTRODUCTION 


;   of  narrow  appScaUon    The  study  proposals  contained  in  this         be  no  objection  to  planning  for  the  future, 
ipter  enlarge  the  power  of  the  commission  and  other  governmental 


—155- 


Chapter  10. 
CONTROL  OF  ACCESS 


Existing  Law 

Section  32-2001.  PURPOSE.  It  is  the  de- 
clared policy  of  this  state  to  facilitate  the 
flow  of  traffic  and  promote  public  safety  by 
controlling  access  to  highways  included  by 
the  bureau  of  public  roads  in  the  national 
system  of  interstate  highways  and  to 
throughways  and  intersections  with 
throughways. 


Section  32-2002.     DEFINITIONS.     When 
used  in  this  act: 

(a)  "Interstate  highway"  means  any 
highway  now  included  or  which  shall  here- 
after be  included  as  a  part  of  the  National 
System  of  Interstate  Highways. 

(b)  "Controlled  access  highway"  means 
all  portions  of  any  interstate  highway, 
throughway  or  public  road  or  street  within 
a  throughway  intersection  area  which  the 
state  highway  commission  shall  determine 
and  designate  for  through  traffic,  over,  from 
or  to  which  owners  or  occupants  of  abutting 
land  or  other  persons  have  no  easement  of 
access  or  only  a  limited  easement  of  access, 
light,  air  or  view,  by  reason  of  the  fact  that 
the  property  abuts  upon  such  road,  street  or 
highway,  or  for  any  other  reason,  and  shall 
further  include  those  portions  of  spurs  to 
the  interstate  highway  system  which  the 
state  highway  commission  shall  determine 
and  designate  as  unsafe  or  impeded  by  un- 
restricted access  of  traffic  from  intersecting 
streets  or  alleys  or  public  or  private  roads 
or  ways  of  passage. 
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Section  10-101.  POLICY.  The  legislative 
assembly  declares  it  to  be  the  policy  of  this 
state  to  facilitate  the  flow  of  traffic  and 
promote  public  safety  by  controlling  access 
to:  (1)  Highways  included  by  the  bureau 
of  public  roads  in  the  national  system  of 
interstate  highways. 

( 2 )  Throughways  and  intersections  with 
throughways. 

(3)  Such  other  federal-aid  and  state 
highways  as  shall  be  designated  by  the  com- 
mission in  accordance  with  the  require- 
ments set  forth  in  this  chapter. 


Section  10-102.  DEFINITIONS.  When 
used  in  this  chapter:  (1)  "Interstate  high- 
way" means  any  highway  now  included  or 
which  shall  hereafter  be  included  as  a  part 
of  the  National  System  of  Interstate  High- 
ways. 

(2)  "Controlled  access  highway"  means 
all  portions  of  any  interstate  highway, 
throughway  or  throughway  intersection 
which  the  commission  shall  determine  and 
designate  for  through  traffic,  or  other  fed- 
eral-aid or  state  highway  over,  from  or  to 
which  owners  or  occupants  of  abutting  land 
or  other  persons  shall  have  no  easement  of 
access  or  only  a  limited  easement  of  access, 
light,  air,  or  view.  It  shall  also  mean  those 
portions  of  spurs  to  the  interstate  highway 
system  which  the  commission  shall  deter- 
mine and  designate  as  unsafe  or  impeded 
by  unrestricted  access  of  traffic  from  inter- 
secting streets  or  alleys  or  public  or  private 
roads  or  ways  of  passage. 

(3)  "Controlled  access  facility"  means 
and  includes  all  streets,  alleys,  public  roads, 
private  roads,   and  ways  of  passage   inter- 
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Throughout  the  study  proposals  in  this 
chapter,  the  provisions  of  existing  law  are 
altered  in  substance  by  enlarging  the  power 
of  the  commission  to  designate  controlled 
access  highways.  The  enlargement  is  illus- 
trated by  subsection  ( 3 )  of  the  first  section. 
It  simply  adds  other  highways  to  the  exist- 
ing power.  The  addition  accords  with  the 
recommendation  contained  in  "Moving 
Ahead  on  Montana's  Highways"  (p.  36) 
that  "the  present  .  .  .  legislation  should  be 
broadened  to  permit  its  application  to  other 
State  Highway  routes  wherever  determined 
necessary  by  the  State  Highway  Commis- 
sion for  the  safety  and  convenience  of  traf- 
fic." 

The  special  nature  of  the  material  in  this 
chapter  requires  the  use  of  special  defini- 
tions. The  study  proposal  alters  the  existing 
law  by  including  within  the  definition  of 
"controlled  access  highway"  other  federal- 
aid  and  state  highways.  In  addition  it  de- 
letes some  language  beginning  "by  reason 
which  seems  unnecessary.  In  subsection  (i) 
of  the  study  proposal  apears  the  phrase  "on 
March  2,  1955."  That  replaces  the  word 
"heretofore,"  because  the  statute  which 
contained  that  word  became  effective  on 
March  2,  1955.  Subsection  (8)  adds  a  defini- 
tion of  a  phrase  adopted  in  this  chapter  for 
the  sake  of  convenience  and  clarity. 
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(c)  "Controlled  access  facility"  means 
I  includes  all  streets,  alleys,  public  roads, 
vate  roads  and  ways  of  passage  inter- 
ting  any  controlled  access  highway  and 
real  property  contiguous  to  the  right  of 
y  of  any  controlled  access  highway. 

(d)  "Existing  highway"  means  and  hi- 
des all  highways,  roads  and  streets  here- 
Dre  established,  constructed  and  in  use. 
shall  not  include  new  highways,  roads  or 
aets,  or  relocated  highways,  roads  or 
eets,  or  portions  of  existing  highways, 
ids  or  streets  which  are  relocated. 

(e)  "Arterial  highway"  means  any  state 
;hway  designated  by  agreement  between 
I  state  highway  commission  and  the  sec- 
ary  of  commerce  as  a  part  of  the  federal- 
[  primary  system  and  any  highway  so 
signated  as  a  part  of  the  federal-aid  sec- 
iary  system  which  has  been  constructed 
d  is  being  used  primarily  for  through 
Jfic  on  a  continuous  route. 

(f)  "Throughway"  means  any  portion  of 
arterial  highway  constructed  and  used 

■  carrying  traffic  partially  or  entirely 
Dund  a  town  or  city  or  a  portion  thereof. 

(g)  "Throughway  intersection  area" 
sans  an  area  within  a  three  hundred  foot 
00')  radius  from  the  point  of  intersection 
the  center  lines  of  a  throughway  and  any 
iblic  road,  street  or  highway. 


:ction  32-2003.  DESIGNATION  AS  CON- 
ROLLED  ACCESS  HIGHWAY  —  RESO- 
UTION  —  FINDINGS.  No  part  or  portion 

any  interstate  highway,  throughway,  or 
'  any  public  road,  street  or  highway  within 

throughway  intersection  area  shall  be 
^signated  as  a  controlled  access  highway 
nless  the  state  highway  commission  shall, 
y  resolution  adopted  by  the  majority  vote 
S  the  members  in  attendance  at  any  regu- 


secting  any  controlled  access  highway  and 
all  real  property  contiguous  to  the  right  of 
way  of  any  controlled  access  highway. 

(4)  "Existing  highway"  means  and  in- 
cludes all  highways,  roads,  and  streets  es- 
tablished, constructed,  and  in  use  on  March 
2,  1955.  It  shall  not  include  highways,  roads, 
or  streets,  established,  constructed,  and  in 
use  after  that  date,  or  highways,  roads,  or 
streets,  or  portions  thereof  relocated  after 
that  date. 

(5)  "Arterial  highway"  means  any  state 
highway  designated  by  agreement  between 
the  commission  and  the  secretary  of  com- 
merce as  part  of  the  federal-aid  primary 
system  and  any  highway  so  designated  as 
a  part  of  the  federal-aid  secondary  system 
which  has  been  constructed  and  is  being 
used  primarily  for  through  traffic  on  a  con- 
tinuous route. 

(6)  "Throughway"  means  any  portion 
of  an  arterial  highway  constructed  and  used 
for  carrying  traffic  partially  or  entirely 
around  a  town  or  city  or  a  portion  thereof. 

(7)  "Throughway  intersection  area" 
means  an  area  within  a  radius  of  three 
hundred  ( 300 )  feet  from  the  point  of  inter- 
section of  the  center  lines  of  a  throughway 
and  any  public  road,  street,  or  highway. 

(8)  "Highway  authorities"  or  "author- 
ity" means  the  entities  in  state,  county,  and 
municipal  governments  which  have  author- 
ity to  construct,  repair,  and  maintain  high- 
ways, roads,  and  streets. 

Section  10-103.  DESIGNATION  AS  CON- 
TROLLED ACCESS  HIGHWAY  —  RESO- 
LUTION —  FINDINGS.  (1)  No  portion 
of  any  interstate  highway,  throughway  or 
throughway  intersection,  or  other  federal- 
aid  or  state  highway  shall  be  designated  as 
a  controlled  access  highway  unless  the  com- 
mission shall  adopt  a  resolution  so  desig- 
nating it.  The  resolution  shall  be  adopted 
by   the   majority   vote   of   the   members    in 
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A  portion  of  the  existing  law  is  rewritten 
here.  It  is  reorganized  in  the  interest  of 
clarity.  "And/or"  is  changed  to  "and,"  be- 
cause the  former  has  no  meaning.  The 
phrase  beginning  "by  reason"  is  again 
omitted. 
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lar  or  special  meeting  thereof,  find  and  de- 
termine that  it  is  necessary  and/or  desirable 
that  the  owners  or  occupants  of  the  abutting 
land  or  other  persons  have  no  easement  of 
access  or  only  a  limited  easement  of  access, 
light,  air  or  view  by  reason  of  the  fact  that 
their  property  abuts  upon  such  highway  or 
for  any  other  reason:  It  is  hereby  declared 
that  the  requirement  by  the  federal  govern- 
ment that  access  be  controlled  may  be  a 
basis  of  necessity  for  the  passing  of  such 
resolution  by  the  highway  authorities;  nor 
shall  any  part  or  portion  of  any  interstate, 
or  spurs  to  the  interstate  highway  system 
or  of  any  throughway  or  of  any  public  road, 
street    or    highway    within    a    throughway 
intersection  area  be  designated  as  a  con- 
trolled access  highway  unless  the  state  high- 
way commission  shall,  by  resolution  adopted 
by  the  majority  vote   of  the  members   in 
attendance  at  any  regular  or  special  meet- 
ing thereof,  find  and  determine  that  it  is 
necessary  and/or  desirable  that  the  rights 
of,  or  easements  to  access,  light,  air  or  view 
be  acquired  by  the  state  so  as  to  prevent 
such  part  or  portion  of  highway  from  be- 
coming  unsafe    for    or    impeded   by    unre- 
stricted access  of  traffic  from  intersecting 
streets  or  alleys  or  public  or  private  roads 
or  ways  of  passage:  provided  further  that 
no  portion  of  a  throughway  or  public  road, 
street  or  highway  within  a  throughway  in- 
tersection area  shall  be  designated  a  con- 
trolled access  highway  except  upon  petition 
in  writing  of  the  governing  body  of  any 
incorporated  city  or  town  within  which  cor- 
porate limits  such  area,  or  any  part  thereof, 
may  be  located,  nor  if  such  area  lies  wholly 
or    partially    without    any    such    corporate 
limits,  except  upon  the  petition  of  the  board 
of  commissioners  of  the  county  within  the 
boundaries  of  which  such  area  may  be  lo- 
cated; any  such  petition  to  be  filed  with  the 
state  highway  commission  and,  once  filed, 
to  be  irrevocable  except  upon  concurrence 
of  the  state  highway  commission.  Such  reso- 
lution shall  contain  a  statement  of  the  rea- 
sons for  the  adoption  thereof,  and  shall  set 
forth  the  location,  distance  and  termini  of 
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attendance  at  any  regular  or  special  meet- 
ing. In  it,  the  commission  shall  find  and 
determine: 

(a)  That  it  is  necessary  and  desirable 
that  the  owners  or  occupants  of  the  abutting 
land  or  other  persons  shall  have  no  ease- 
ment of  access  or  only  a  limited  easement 
of  access,  light,  air,  or  view. 

(b)  That  it  is  necessary  and  desirable 
that  the  rights  of,  or  easements  to  access, 
light,  air,  or  view  be  acquired  by  the  state 
so  as  to  prevent  such  portion  of  highway 
from  becoming  unsafe  for  or  impeded  by 
unrestricted  access  of  traffic  from  intersect- 
ing streets,  alleys,  public  or  private  roads 
or  ways  of  passage. 

(2)  The  requirement  by  the  United 
States  that  access  must  be  controlled  shall 
be  a  basis  of  necessity  for  the  passing  of 
the  resolution. 

( 3 )  The  resolution  shall  contain  a  state- 
ment of  the  reasons  for  its  adoption,  and . 
shall  set  forth  the  location,  distance,   and 
termini  of  the  portion  of  the  highway  desig- 
nated as  a  controlled  access  highway. 

Section  10-104.  SAME— PETITION  FROM 
CITY  OR  COUNTY.  (1)  No  portion  of  a 
throughway  or  throughway  intersection,  or 
other  federal-aid  or  state  highway  within 
the  limits  of  an  incorporated  city  or  town 
shall  be  designated  a  controlled  access  high- 
way except  upon  petition  in  writing  from 
its  governing  body. 

(2)  If  the  portion  lies  wholly  or  par- 
tially outside  of  any  such  corporate  limits, 
the  petition  must  come  from  the  board  of 
the  county  within  which  the  portion  is  lo- 
cated. 

(3)  Any  such  petition,  once  filed  with 
the  commission,  shall  be  irrevocable  unless 
the  commission  concurs  in  a  request  to  re- 
voke it. 


Comment 


The  balance  of  the  existing  law  is  here  re- 
written and  reorganized. 
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tie  portion  of  the  highway  designated  as  a 
ontrolled  access  highway. 

Section  32-2004.    POWERS  OF  HIGHWAY 
AUTHORITIES.    The  highway  authorities 
if  the   state,    counties,    incorporated   cities 
ind  towns,  having  authority  to  participate 
n   the    construction    and    maintenance    of 
lighways,   are  hereby   authorized  to  plan, 
iesignate,  establish,  regulate,  vacate,  alter, 
improve,  maintain,  and  provide  controlled 
access    facilities    for    public    use    wherever 
such  authority  or  authorities  shall  find  and 
determine   the  necessity  or  desirability  of 
such  controlled  access  facilities  as  defined 
in  this  chapter.  Provided,  that  within  in- 
corporated   cities    and    towns,    and    upon 
county  roads  within  counties,  such  author- 
ity or  authorities  shall  be   subject  to   the 
consent  of  the  governing  body.  Said  high- 
way authorities  of  the  state,  counties,  in- 
corporated cities  and  towns,  in  addition  to 
he  specific  powers  granted  in  this  act,  shall 
lso  have  and  may  exercise,  relative  to  con- 
trolled access  facilities,   any  and  all  addi- 
tional authority  now  or  hereafter  vested  m 
them  relative  to  highways  or  streets  within 
their    respective    jurisdictions.    Said    units 
may  regulate,  restrict,  or  prohibit  the  use 
of  such  controlled  access  facilities  by  the 
various  classes  of  vehicles  or  traffic. 


Section  32-2005.  DESIGN  OF  CON- 
TROLLED ACCESS  FACILITY  - -IN 
GRESS  AND  EGRESS  RESTRICTED. 
The  highway  authorities  of  the  state,  coun- 
|ies,  incorporated  cities  and  towns  are  au- 
thorized to  so  design  any  controlled  access 
facility  and  to  so  regulate,  restrict  or  pro- 
hibit access  as  to  best  serve  the  traffic  for 
which  such  facility  is  intended.  In  this  con- 
nection such  highway  authorities  are  au- 
thorized to  divide  and  separate  any  con- 
trolled access  facility  into  separate  roadways 
by  the  construction  of  raised  curbmgs 
central  dividing  sections,  or  other  physical 
separations,  or  by  designating  such  separate 
roadways  by   signs,   markers,   stripes,    and 


Section  10-105.  POWERS  OF  HIGHWAY 
AUTHORITIES.  (1)  Those  authorities  of 
the  state,  counties,  and  municipalities  au- 
thorized to  participate  in  construction  and 
maintenance  of  highways  may  plan,  desig- 
nate, establish,  regulate,  vacate,  alter,  im- 
prove, maintain,  and  provide  controlled 
access  facilities  for  public  use.  Each  such 
authority  shall,  by  resolution,  make  the 
findings  and  determinations  provided  for  m 
section  10-103  of  this  chapter. 

(2)  Within  incorporated  cities  and 
towns,  and  upon  county  roads,  each  author- 
ity shall  be  subject  to  the  consent  of  the 
appropriate  governing  body. 

(3)  Each  authority  may  also  exercise, 
with  relation  to  controlled  access  facilities, 
any  and  all  additional  authority  now  or 
hereafter  vested  in  it  over  highways,  roads, 
or  streets  within  its  respective  jurisdiction. 
It  may  regulate,  restrict,  or  prohibit  the  use 
of  controlled  access  facilities  by  any  vehicles 
or  traffic. 


The  existing  law  is  rewritten  and  reorgan- 
ized to  promote  clarity. 


Section  10-106.  DESIGN  OF  CON- 
TROLLED ACCESS  FACILITY  -  EN- 
TRANCE AND  EXIT  RESTRICTED.  (1) 
Each  highway  authority  may  so  design  any 
controlled  access  facility  and  so  regulate, 
restrict  or  prohibit  access  as  to  best  serve 
the  traffic  for  which  the  facility  is  intended. 
In  so  doing,  it  may  divide  and  separate  any 
controlled  access  facility  into  separate  road- 
ways by  the  construction  of  raised  curbmgs, 
central  dividing  sections,  or  other  physical 
separations,  or  by  designating  the  separate 
roadways  by  signs,  markers,  stripes,  and 
other  devices.  . 

(2)  No  person  shall  have  any  right  to 
enter  upon,   exit  from,   or   cross   any   con- 
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Rewriting  and  reorganizing.  In  addition, 
"entrance  and  exit"  are  substituted  for  in- 
gress and  egress"  to  facilitate  drafting  (with 
"cross")  and  understanding.  The  terms  are 
synonymous. 


Existing  Law 

other  devices.  No  person  shall  have  any 
rights  of  ingress  or  egress  to,  from  or  across 
controlled  access  facilities  to  or  from  abut- 
ting lands,  except  at  such  designated  points 
at  which  access  may  be  permitted,  upon 
such  terms  and  conditions  as  may  be  speci- 
fied from  time  to  time. 

Section    32-2007.    NEW    AND    EXISTING 
FACILITIES— GRADE  CROSSING  ELIM- 
INATIONS.   The  state  or  any  of  its  sub- 
divisions shall  have  authority  to  provide  for 
the  elimination  of  intersections  at  grade  of 
controlled  access  highways  or  of  controlled 
access    facilities    with    existing    state    and 
county  roads,  and  city  or  town  streets  at 
the  right  of  way  boundary  line  of  such  con- 
trolled access  highway  or  facility;  and  after 
the  establishment  of  any  controlled  access 
highway   or  facility,   no  private   or  public 
highway  or  street  which  is  not  a  part  of 
said    facility    shall    intersect    the    same    at 
grade.  No  incorporated  city  or  town  street, 
county  or  state  highway,   or  other  public 
way  shall  be  opened  into  or  connected  with 
any  such  controlled  access  highway  or  con- 
trolled access  facility  without  the  consent 
and  previous  approval  of  the  highway  au- 
thority  in  the  state,   county,   incorporated 
city  or  town  having  jurisdiction  over  such 
controlled  access  highway  or  controlled  ac- 
cess  facility.    Provided,   however,   that  the 
state  highway  commission  may,  whenever 
it  determines  that  traffic  is  not  thereby  im- 
peded and  that  public  safety  is  not  thereby 
impaired,    authorize    the    continued    inter- 
section  at  grade   of  lightly   traveled   farm 
entrances  and  minor  public  roads  as  ways 
of  access  to  controlled  access  highways  in 
sparsely   populated    rural    areas;    and    pro- 
vided further  that,  as  to  interstate  highways 
and  throughways,  the  state  highway  com- 
mission shall  have  the  sole  jurisdiction  to 
determine  the  existence  and  location  of  any 
intersection  therewith. 

Section  32-2008.  EXISTING  ROADS  AND 
STREETS  AS  SERVICE  ROADS.  In  con- 
nection with  the  development  of  any  con- 
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trolled  access  facility  except  at  designated 
points  at  which  access  may  be  permitted. 
Terms  and  conditions  governing  such  ac- 
cess may  be  specified  from  time  to  time. 


Section  10-107.  NEW  AND  EXISTING  FA- 
CILITIES —  ELIMINATION  OF  GRADE 
CROSSINGS.  (1)  Each  highway  authority 
may  provide  for  elimination  of  intersections 
at  grade  of  controlled  access  highways  or 
controlled  access  facilities  with  existing 
federal-aid  and  state  highways,  county 
roads,  and  city  or  town  streets.  Elimination 
shall  be  accomplished  at  the  boundary  of 
the  controlled  access  right  of  way. 

(2)  After  the  establishment  of  any  con- 
trolled access  highway  or  facility,  no  private 
or  public  highway  or  street  which  is  not  a 
part  of  the  highway  or  facility  shall  inter- 
sect it  at  grade.  No  street,  road,  highway, 
or  other  public  way  shall  be  opened  into  or 
connected  with  any  controlled  access  high- 
way or  facility  without  the  prior  consent 
and  approval  of  the  appropriate  highway 
authority. 

(3)  The  commission  may,  whenever  it 
determines  that  the  public  safety  is  not 
thereby  impaired,  authorize  the  continued 
intersection  at  grade  of  lightly  traveled 
farm  entrances  and  minor  public  roads  as 
ways  of  access  to  controlled  access  high- 
ways in  sparsely  populated  rural  areas.  The 
commission  shall  have  sole  jurisdiction  to 
determine  the  existence  and  location  of  any 
intersection  with  interstate  highways, 
throughways  and  other  federal-aid  and  state 
highways. 


Section  10-108.  EXISTING  ROADS  AND 
STREETS  AS  SERVICE  ROADS.  (1)  In 
connection   with    the    development    of    any 
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Comment 


The  study  proposal  extensively  rewrites  and 
reorganizes  the  existing  law.  It  enlarges  the 
sole  jurisdiction  of  the  commission  to  accord 
with  the  enlarged  authority  set  forth  in 
section  10-103. 


The  study  proposal  considerably  simplifies 
the  existing  law,  increasing  understanding 
without  altering  substance. 


Existing  Law 

trolled  access  highway  or  controlled  access 
facility  the  state,  county,  or  incorporated 
city  or  town  highway  authorities  are  author- 
ized to  plan,  designate,  establish,  use,  regu- 
late, alter,  improve,  maintain,  and  vacate 
local  service  roads  and  streets  or  to  desig- 
nate as  local  service  roads  and  streets  any 
existing  road  or  street,  and  to  exercise  juris- 
diction over  service  roads  in  the  same 
manner  as  is  authorized  over  controlled  ac- 
cess highways  or  controlled  access  facilities 
under  the  terms  of  this  act,  whenever  such 
local  service  roads  are  necessary  for  carry- 
ing out  any  of  the  provisions  of  this  act. 
Such  local  service  roads  or  streets  shall  be 
of  appropriate  design,  and  shall  be  separ- 
ated from  the  controlled  access  highways 
or  controlled  access  facility  by  means  of  all 
devices  determined  to  be  necessary  in  carry- 
ing out  the  provisions  of  this  act. 

Section  32-2009.  MARKING  OF  FACILITY 
WITH  SIGNS.  After  the  opening  of  any 
new  and  additional  controlled  access  high- 
way or  controlled  access  facility  or  after 
the  designation  and  establishment  of  any 
existing  street  or  highway  as  included,  the 
particular  highways  and  streets  or  those 
portions  thereof  designated  and  established 
shall  be  physically  marked  and  indicated 
by  the  erection  and  maintenance  of  signs 
indicating  to  drivers  of  vehicles  that  they 
are  entering  a  controlled  access  area  and 
that  they  are  leaving  a  controlled  access 
area. 

Section  32-2009.1.  COMMERCIAL  ENTER- 
PRISE OR  STRUCTURE.  No  commercial 
enterprise  or  structure  can  be  constructed 
or  operated  on  the  publicly-owned  right  of 
way  of,  or  on  any  publicly-owned  or  pub- 
licly-leased land  used  for,  or  in  connection 
with  a  controlled  access  highway  or  con- 
trolled access  facility. 

Section  32-2010.  VIOLATIONS  SPECI- 
FIED    PENALTY.    After  the  opening  of 

any  new  and  additional  controlled  access 
highway  or  facility  or  after  the  designation 
and  establishment  of  any  existing  street  or 
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controlled  access  highway  or  facility,  each 
highway  authority  may  plan,  designate,  es- 
tablish, use,  regulate,  alter,  improve,  main- 
tain, and  vacate  local  service  roads  and 
streets.  Each  authority  may  designate  as 
local  service  roads  and  streets  any  existing 
road  or  street. 

(2)  Service  roads  and  streets  shall  be 
of  appropriate  design.  They  shall  be  separ- 
ated from  the  controlled  access  highway  or 
facility  by  means  of  all  devices  determined 
to  be  necessary  to  carry  out  the  provisions 
of  this  chapter. 

(3)  Each  authority  shall  exercise  juris- 
diction over  service  roads  and  streets  in  the 
same  manner  as  is  authorized  over  con- 
trolled access  highways  or  facilities. 


Section  10-109.  MARKING  OF  CON- 
TROLLED ACCESS  HIGHWAY  OR  FA- 
CILITY WITH  SIGNS.  Any  controlled  ac- 
cess highway  or  facility  and  portions  thereof 
shall  be  physically  marked  by  signs  indi- 
cating to  drivers  of  vehicles  the  points  at 
which  they  enter  and  leave  a  controlled 
access  area. 


Comment 


Section  10-110.  COMMERCIAL  ENTER- 
PRISE OR  STRUCTURE  PROHIBITED. 
No  commercial  enterprise  or  structure  shall 
be  constructed  or  operated  on  the  publicly- 
owned  right  of  way  of  a  controlled  access 
highway  or  facility  or  on  any  publicly- 
leased  land  used  in  connection  therewith. 

Section  10-111.  VIOLATIONS  —  PENAL- 
TIES. (1)  On  any  controlled  access  high- 
way or  facility  it  is  unlawful  for  any  person 
to: 
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This  ought  to  be  headed  "no  comment."  The 
alteration  speaks  for  itself. 


Rewriting  to  substitute  the  mandatory 
"shall"  for  "can"  and  to  produce  more 
straight-forward  statement. 


The  study  proposal  does  not  alter  substance. 
Reorganization  and  economy  in  use  of 
language  create  a  shorter,  considerably 
more  comprehensible  statute. 


Existing  Law 
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Comment 


highway  as  included  therein,  it  shall  be 
unlawful  for  any  person  (1)  to  drive  a 
vehicle  over,  upon,  or  across  any  curb,  cen- 
tral dividing  section,  or  other  separation  or 
dividing  line  on  controlled  access  highways 
or  facilities;  (2)  to  make  a  left  turn  or  a 
semicircular  or  U-turn  except  through  an 
opening  provided  for  that  purpose  in  the 
dividing  curb  section,  separation,  or  line; 
(3)  to  drive  any  vehicle  except  in  the  proper 
lane  provided  for  that  purpose  and  in  the 
proper  direction  and  to  the  right  of  the 
central  dividing  curb,  separation  section,  or 
line;  (4)  to  drive  any  vehicle  into  the  con- 
trolled access  highway  or  facility  from  a 
local  service  road  except  through  an  open- 
ing provided  for  that  purpose  in  the  divid- 
ing curb,  or  dividing  section,  or  dividing 
line  which  separates  such  service  road  from 
the  controlled  access  highway  or  facility 
proper;  or  (5)  to  construct,  operate  or  main- 
tain any  road  or  private  driveway  connect- 
ing with  a  controlled  access  highway  or 
controlled  access  facility  without  first  ob- 
taining permission  in  writing  from  the  state 
highway  commission  and,  except  in  the  case 
of  an  interstate  highway,  from  the  local 
governing  body  having  jurisdiction  over 
such  highway  or  facility.  Any  person  who 
violates  any  of  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor  and  upon 
arrest  and  conviction  therefor  shall  be  pun- 
ished by  a  fine  of  not  less  than  five  dollars 
($5.00)  nor  more  than  one  hundred  dollars 
($100.00),  or  by  imprisonment  in  the  city 
or  county  jail  for  not  less  than  five  (5)  days 
nor  more  than  ninety  (90)  days,  or  by  both 
fine  and  imprisonment. 


(a)  Drive  a  vehicle  over,  upon,  or  across 
any  curb,  central  dividing  section,  or  other 
separation  or  dividing  line. 

(b)  Make  a  left  turn  or  a  semicircular 
or  U-turn  except  through  an  opening  pro- 
vided for  that  purpose  in  the  dividing  curb, 
section,  separation,  or  line. 

(c)  Drive  any  vehicle  except  in  the 
proper  lane,  in  the  proper  direction,  and  to 
the  right  of  the  central  dividing  curb,  separ- 
ation, section  or  line. 

(d)  Drive  any  vehicle  from  a  local  serv- 
ice road  except  through  an  opening  pro- 
vided for  that  purpose  in  the  dividing  curb, 
section,  or  line  which  separates  the  service 
road  from  the  highway  or  facility. 

(e)  Construct,  operate,  or  maintain  any 
road  or  private  driveway  connecting  with 
the  highway  or  facility  without  first  obtain- 
ing permission  in  writing  from  the  highway 
authority  having  jurisdiction  and,  with  the 
exception  of  an  interstate  highway,  from 
the  local  governing  body. 

(2)  Any  person  who  violates  any  of  the 
provisions  of  this  section  is  guilty  of  a  mis- 
demeanor. Upon  arrest  and  conviction 
therefor,  he  shall  be  punished  by  a  fine  of 
not  less  than  five  dollars  ($5)  nor  more 
than  one  hundred  dollars  ($100),  or  by  im- 
prisonment in  the  city  or  county  jail  for 
not  less  than  five  (5)  days  nor  more  than 
ninety  (90)  days,  or  by  both  fine  and  im- 
prisonment. 
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Chapter  11. 
MISCELLANEOUS 

INTRODUCTION 

"The  first  thing  that  becomes  apparent  in  an  exhaustive  study  of 
state  highway  laws  in  the  sheer  size  of  the  subject  matter.  It  presents 
the  same  problem  as  cooking  an  elephant.  The  only  way  you  can 
tackle  it  is  by  cutting  it  up  into  manageable  chunks."  David  R.  Levin, 
then  Secretary,  Highway  Laws  Committee,  Highway  Research 
Board,  in  Better  Laws  for  Better  Highways  (Bulletin  88). 

The  appearance  of  sheer  size  is  greater  at  the  end  of  the  study. 
Gathered  in  this  chapter  are  the  chunks  of  elephant  which  did  not 
fit  the  pot. 
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Section  32-1301.  PROCLAMATION  BY 
GOVERNOR.  The  third  Tuesday  in  June 
in  each  year  is  hereby  designated  "Good 
Roads  Day,"  and  the  governor  shall  an- 
nually, on  or  before  the  first  day  of  June, 
by  public  proclamation,  request  the  people 
of  the  state  to  contribute  labor,  material,  or 
money  towards  the  improvement  of  public 
highways  in  their  respective  communities 
upon  that  day. 


Section  32-1012.  MALICIOUS  INJURY  TO 
SHADE  OR  ORNAMENTAL  TREES. 
Whoever  digs  up,  cuts  down,  or  otherwise 
maliciously  injures  or  destroys  any  shade 
or  ornamental  tree  on  any  highway,  unless 
the  same  is  deemed  an  obstruction  by  the 
board  of  county  commissioners  and  removed 
under  their  direction,  forfeits  one  hundred 
dollars  for  each  tree. 


Section  32-1008.  EXCAVATIONS  ACROSS 
HIGHWAY  —  PERMIT  AND  BRIDGES. 
All  persons  contemplating  the  excavation  of 
irrigating,  mining,  drainage,  or  other  ditches 
across  the  public  highways,  are  required  to 
obtain  a  permit  in  writing  from  the  board 
of  county  commissioners,  or  the  supervisor 
of  said  district,  before  beginning  such  exca- 
vations, and  to  bridge  such  irrigation,  min- 
ing, drainage,  or  other  ditches  at  once, 
substantially  and  in  accordance  with  the 
plans  and  specifications  furnished  by  the 
board  of  county  commissioners;  and  there- 
after said  bridges  shall  be  maintained  by 
the  county.  And  on  failure  or  neglect  to 
bridge  as  in  this  section  provided,  the  super- 
visor of  the  road  district  must  immediately 
remove  any  obstruction  placed  there,   and 


Chapter  11. 
MISCELLANEOUS 
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Section  1.  GOOD  ROADS  DAY.  The  third 
Tuesday  in  June  is  hereby  designated  "Good 
Roads  day."  The  governor  may  annually, 
by  public  proclamation,  request  the  people 
of  the  state  to  contribute  toward  the  im- 
provement and  safety  of  public  highways. 


Section  2.  INJURIES  TO  HIGHWAYS 
AND  TREES.  ( 1 )  The  malicious  injury  of 
any  highway,  bridge,  private  way,  or  guide- 
post  or  inscription  thereon  is  punishable  as 
provided  in  sections  94-3201  and  94-3202. 

(2)  Every  person  who,  without  author- 
ity, cuts  down,  or  otherwise  maliciously  in- 
jures or  destroys  any  shade  or  ornamental 
tree  on  any  highway  is  punishable  as  pro- 
vided in  section  94-3202   (2). 

Section  3.  EXCAVATIONS  ACROSS  HIGH- 
WAYS—PERMITS AND  BRIDGING.  (1) 
(a)  Any  person  contemplating  the  exca- 
vation or  construction  of  any  ditch,  dike, 
flume  or  canal  across  a  public  highway  shall 
obtain  a  written  permit  from  the  board  of 
county  commissioners,  road  supervisor  or 
county  surveyor  of  said  district  before  be- 
ginning construction  or  excavation. 

(b)  Any  person  obtaining  said  written 
permit  shall  bridge  at  once,  in  accordance 
with  plans  and  specifications  furnished  by 
the  board  of  county  commissioners. 

(2)  Any  such  bridge  shall  be  main- 
tained by  the  county. 

(3)  Any  person  obtaining  a  construc- 
tion permit  or  any  person  using  the  water 
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Comment 


The  existing  law  should  be  repealed.  How 
ever,  it  may  be  amended  in  order  to  givt 
the  governor  discretion  to  issue  a  procla 
mation,  to  determine  its  timing,  and  t< 
designate  its  specific  purpose.  "Safe  driv 
ing"  might  be  suggested  as  a  purpose;  the 
dated  overtones  of  local  physical  improve 
ment  have  been  removed. 


New  statute  which  makes  reference  fron 
highway  laws  to  the  criminal  code.  Sub 
section  (2)  incorporates  section  32-1012 
substantially  in  the  same  form,  but  elimi 
nates  the  fine  and  language  of  forfeiture 
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Substantially  the  same.  Existing  section 
32-1008  and  89-821  have  been  combined 
Authority  of  supervisor  to  fill  unbridgej 
ditch  deleted. 


xisting  Law 

till  such  ditch,  if  necessary  for  the  eon- 
enience  of  the  traveling  public. 

ection  89-821.  HIGHWAYS  TO  BE  PRO- 
'ECTED.  Any  person  who  digs  and  con- 
tracts ditches,  dikes,  flumes,  or  canals 
ver  or  across  any  public  roads  or  high- 
ways, or  who  uses  the  waters  of  such 
itches,  dikes,  flumes,  or  canals,  is  required 
o  keep  the  same  in  good  repair  at  such 
rossings  or  other  places  where  the  water 
rom  any  such  ditches,  dikes,  flumes,  or 
anals  may  flow  over,  or  in  anywise  injure 
iny  roads  or  highways,  either  by  bridging 
ir  otherwise. 

Section  32-1007.  LIABILITY  FOR  PER- 
MITTING WATER  TO  OVERFLOW 
HIGHWAY.  Any  person  storing  or  dis- 
puting water  for  any  purpose,  who  per- 
mits the  water  to  overflow  any  highway  to 
the  injury  thereof,  must,  upon  notification 
by  the  board  of  county  commissioners,  or 
the  road  supervisor  of  the  district  where 
such  overflow  occurred,  repair  the  damages 
by  overflow;  and  should  such  repairs  not  be 
made  within  a  reasonable  time  by  such  per- 
son, the  road  supervisors  must  make  such 
repairs  and  recover  the  expense  thereof 
from  such  person  in  an  action  at  law. 

Section  89-822.  PENALTY  FOR  VIOLAT- 
ING PRECEDING  SECTION.  Any  person 
offending  against  the  preceding  section,  on 
conviction  thereof,  shall  pay  for  every  of- 
fense a  fine  of  not  less  than  twenty-five 
dollars,  nor  more  than  one  hundred  dollars, 
with  costs  of  prosecution.  One-half  of  the 
fine  shall  be  paid  into  the  county  treasury 
for  the  benefit  of  the  common  schools  of 
the  county  in  which  the  offense  was  com- 
mitted, and  the  other  half  shall  be  paid  to 
the  person  informing  the  nearest  magistrate 
that  such  offense  has  been  committed,  who 
shall  issue  a  warrant  upon  proper  complaint 
being  made. 

Section  32-1002.  FENCES  AND  BUILD- 
INGS ENCROACHING  UPON  HIGHWAY. 
If  any  highway  duly  laid  out  or  erected  is 
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of  such  ditch,  dike,  flume  or  canal  shall 
keep  the  same  in  repair  where  such  water 
may  flow  over  or  in  any  way  injure  a  public 
highway. 


Comment 


Section  4.  LIABILITY  FOR  PERMITTING 
WATER  TO  OVERFLOW.  ( 1 )  Every  per- 
son who  excavates  or  constructs  or  owns 
any  ditch,  dike,  flume  or  canal,  or  stores, 
distributes  or  uses  water  for  any  purpose 
and  permits  the  water  to  flow  over  any 
public  highway  to  the  injury  thereof,  must 
upon  notification  by  the  board  of  county 
commissioners,  road  supervisor  or  county 
surveyor  of  the  district  where  such  over- 
flow occurred,  repair  the  damages  oc- 
casioned. If  such  repairs  are  not  made  with- 
in a  reasonable  time,  the  district  must  make 
them  and  recover  the  expense  thereof  in  an 
action  at  law. 

(2)  Every  person  constructing,  owning 
or  using  such  ditch  or  flume  who  permits 
an  overflow  is  liable  as  provided  in  section 
94-3565. 


Section  5.  HIGHWAY  ENCROACHMENTS 
—POWER  TO  REMOVE.  ( 1 )  If  any  high- 
way is  encroached  upon  by  fence,  building, 
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Language  in  the  existing  sections  has  been 
made  uniform.  Now,  it  is  clear  that  anyone 
responsible  for  a  ditch  can  be  liable  for 
letting  it  overflow.  He  is  liable  for  repair, 
and  liable  to  be  fined. 


Subsection  1  is  the  existing  section  32-1002. 
The  following  subsections  combine  the 
extraordinary  prerogatives  of  the  board  of 


Existing  Law 

encroached  upon  by  fences,  buildings,  or 
otherwise,  the  road  supervisor  of  the  dis- 
trict must  give  notices,  orally  or  in  writing, 
requiring  the  encroachment  to  be  removed 
from  the  highway. 


Section  32-1003.  NOTICE  TO  REMOVE 
ENCROACHMENT.  Notice  must  be  given 
to  the  occupant  or  owner  of  the  land  or 
person  causing  or  owning  the  encroachment 
or  left  at  his  place  of  residence,  if  he  be 
known  to  the  person  giving  such  notice  and 
resides  in  the  county;  if  not,  it  must  be 
posted  on  the  encroachment,  specifying  the 
breadth  of  the  highway,  the  place  and  ex- 
tent of  the  encroachment,  and  requiring 
him  to  remove  the  same  forthwith. 


Section  32-1004.  PENALTY  FOR  FAIL- 
URE TO  REMOVE  ENCROACHMENT 
PROMPTLY.  If  the  encroachment  is  not 
removed  forthwith,  or  commenced  to  be 
removed  forthwith,  and  the  removal  is  not 
diligently  prosecuted,  the  one  who  caused, 
owns,  or  controls  the  encroachment  forfeits 
ten  dollars  for  each  day  the  same  continues 
unremoved.  If  the  encroachment  is  such  as 
to  effectually  obstruct  and  prevent  the  use 
of  the  highway  for  vehicles,  the  road  super- 
visor must  forthwith  remove  the  same. 

Section  32-1005.  ACTION  TO  REMOVE 
OR  ABATE  —  COSTS  AND  DAMAGES. 
If  the  encroachment  is  denied,  and  the 
owner,  occupant,  or  person  controlling  the 
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or  otherwise,  the  road  supervisor  or  county 
surveyor  of  the  district  must  give  notice, 
orally  or  in  writing,  requiring  the  encroach- 
ment to  be  removed  from  the  highway. 

(2)  If  the  encroachment  obstructs  and 
prevents  the  use  of  the  highway  for  vehicles, 
the  road  supervisor  or  county  surveyor 
must  immediately  remove  the  same. 

(3)  The  board  of  county  commissioners 
may  at  any  time  order  the  road  supervisor 
or  county  surveyor  to  immediately  remove 
any  encroachment. 

Section  6.  NOTICE  TO  REMOVE  EN- 
CROACHMENT. ( 1 )  Notice  to  remove  the 
encroachment  immediately,  specifying  the 
breadth  of  the  highway  and  the  place  and 
extent  of  the  encroachment,  must  be  given 
to  the  occupant  or  owner  of  the  land  or 
person  owning  or  causing  the  encroachment. 

(2)  Notice  must  be  given  in  the  follow- 
ing manner: 

(a)  By  leaving  it  at  his  place  of  resi- 
dence if  such  person  resides  in  the  county; 
or 

(b)  By  posting  it  on  the  encroachment, 
if  such  person  does  not  reside  in  the  county. 

Section  7.  PENALTY  FOR  FAILURE  TO 
REMOVE  ENCROACHMENT  PROMPTLY. 
If  the  encroachment  is  not  removed  im- 
mediately, or  removal  is  not  diligently  con- 
ducted, the  one  who  causes,  owns,  or 
controls  the  encroachment  is  liable  to  a 
penalty  of  ten  dollars  ($10)  for  each  day 
the  same  continues. 


Section  8.  REMOVAL  OF  ENCROACH- 
MENT —  ACTIONS  —  PROSECUTION  OF 
OFFENSES.  (1)  If  the  encroachment  is 
denied,  the  road  supervisor  shall  commence 
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Comment 

county  commissioners  (section  32-1005)  and 
the  road  supervisor  (section  32-1004). 


Substantially  the  same  section  as  32-1003. 
Awkward  construction  and  the  use  of 
"forthwith"  avoided. 


Language  of  "forfeiture"  has  been  deleted. 
Power  to  remove  immediately  if  highway  is 
obstructed  has  been  incorporated  into 
another  section.  Awkward  usage  of  "forth- 
with" altered. 


Sections    32-1005    and    32-1006    have  been 
combined.     The     extraordinary    power    oi 
county  commissioners    (32-1005)    has  bee 
transferred  to  another  section. 


Existing  Law 

matter  or  thing  charged  with  being  an  en- 
croachment, refuses  either  to  remove  or 
permit  the  removal  thereof,  the  road  super- 
visor must  commence  in  the  proper  court 
an  action  to  abate  the  same  as  a  nuisance; 
and  if  he  recovers  judgment,  he  may,  in 
addition  to  having  the  same  abated,  recover 
ten  dollars  for  every  day  such  nuisance  re- 
mained after  such  notice,  and  also  his  costs 
in  said  action.  The  board  of  county  commis- 
sioners may  at  any  time  order  the  super- 
visor to  forthwith  remove  any  encroach- 
ment without  commencing  an  action. 

Section  32-1006.  REMOVAL  OF  EN- 
CROACHMENT AT  EXPENSE  OF 
OWNER.  If  this  encroachment  is  not 
denied,  but  is  not  removed  for  five  days 
after  the  notice  is  complete,  the  road  super- 
visor may  remove  the  same  at  the  expense 
of  the  owner,  occupant,  or  person  controll- 
ing the  same,  and  recover  his  costs  and 
expenses,  and  also,  for  each  day  the  same 
remained  after  notice  was  complete,  the 
sum  of  ten  dollars  in  an  action  for  that 
purpose. 

Section  32-1013.  PENALTY  FOR  OB- 
STRUCTING OR  INJURING  HIGHWAY 
—  NOTICE  TO  COUNTY  ATTORNEY. 
Whoever  obstructs  or  injures,  or  causes  to 
be  obstructed  or  injured,  any  highway,  or 
diverts  or  causes  to  be  diverted  any  water- 
courses thereon,  or  drains  or  causes  to  be 
drained  any  water  from  his  land  upon  any 
highwav,  to  the  injury  thereof,  is  liable  to 
a  penalty  of  ten  dollars  for  each  day  such 
obstruction  or  injury  remains,  and  must  be 
punished  as  provided  in  section  93-3201.  It 
shall  be  the  duty  of  the  road  supervisor  to 
notify  the  county  attorney  of  any  and  all 
violations  of  this  act. 
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in  the  proper  court  an  action  to  abate  the 
same  as  a  nuisance.  If  he  recovers  judg- 
ment, he  may  have  his  costs  and  ten  dollars 
($10)  for  every  day  such  nuisance  remained 
after  notice. 

(2)  If  the  encroachment  is  not  denied, 
and  is  not  removed  for  five  (5)  days  after 
notice  is  complete,  the  road  supervisor  or 
county  surveyor  may  remove  it  at  the  ex- 
pense of  the  owner  or  occupant  of  land,  or 
of  the  person  owning  or  controlling  the 
encroachment.  He  may  recover  the  expense 
of  removal,  ten  dollars  ($10)  for  each  day 
the  encroachment  remained  after  notice, 
and  costs  in  an  action  brought  for  that 
purpose. 


Comment 


Section  9.  PROSECUTION  BY  COUNTY 
ATTORNEY.  The  county  attorney,  upon 
complaint  of  the  road  supervisor,  county 
surveyor,  or  any  other  person,  shall  prose- 
cute all  actions  heretofore  provided  in  the 
name  of  the  state  of  Montana.  All  penalties 
shall  be  paid  into  the  general  fund  of  the 
county. 


Sections  32-1013  and  32-1016  are  duplicat- 
ing enforcement  provisions.  One  of  them 
should  be  repealed.  The  older  (1895)  and 
more  general  statute  (32-1016)  has  been 
slightly  altered  and  included  as  the  study 
proposal. 


Section  32-1016.  PROSECUTION  OF  OF- 
FENSES BY  COUNTY  ATTORNEY.  The 
county  attorney,  upon  complaint  of  the  road 
supervisor  or  any  other  person,  must  prose- 
cute all  actions  under  the  provisions  of  this 
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Comment 


act  by  a  suit  in  the  name  of  the  state,  and 
all  penalties  and  forfeitures  must  be  paid 
into  the  general  fund  of  the  county. 

Section     32-1014.     DUMPING     GARBAGE 
OR  OTHER  DEBRIS  OR  REFUSE  UPON 
OR  NEAR  HIGHWAY  OR  PUBLIC  REC- 
REATIONAL PROPERTY.    It  shall  be  un- 
lawful for  any  person  or  persons  to  dump 
or  leave  any  garbage,  dead  animal  or  other 
debris    or    refuse    in    or    upon    any    public 
highway,  road,  street  or  alley  of  this  state, 
or  in  or  upon  any  public  recreational  prop- 
erty,  highway,   street,   or   alley  under  the 
control  of  the  state  of  Montana  or  any  po- 
litical subdivision  thereof,  or  any  officer  or 
agent  or  department  thereof,  or  within  two 
hundred    yards    of    such    public    highway, 
road,  street,  or  alley  or  public  recreational 
property.  Any  person  found  guilty  of  a  vio- 
lation of  this  section  shall  be  fined  in  the 
sum  not  exceeding  twenty-five  dollars,  or 
imprisoned  in  the  county  jail  for  a  period 
not  exceeding  thirty  days,  or  be  punished 
by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court.   The  provisions  of 
this  section  shall  be  enforced  by  all  high- 
way patrolmen,  sheriffs,  policemen,  and  all 
other  enforcement  agencies  and  officers  of 
the  state  of  Montana;   provided,  however, 
that  game  wardens  shall  have  the  right  to 
enforce  the  provisions  of  this  section  in  pub- 
lic recreational  property. 


Section  32-1009.  DUTY  OF  PERSON 
FINDING  OBSTRUCTION  UPON  HIGH- 
WAY. It  shall  be  the  duty  of  any  person 
finding  any  obstruction  upon  any  highway 
of  this  state  to  forthwith  notify  the  road 
supervisor  of  such  obstruction. 

Section  32-1010.  REMOVAL  OF  TREE 
FALLING  UPON  HIGHWAY.  Whoever 
cuts  down  a  tree  so  that  it  falls  into  any 
highway  must  forthwith  remove  the  same, 


Section  10.  DUMPING  GARBAGE  OR 
OTHER  DEBRIS  OR  REFUSE.  (1)  It 
shall  be  unlawful  to  dump  or  leave  any 
garbage,  dead  animal,  or  other  debris  or 
refuse: 

(a)  In  or  upon  any  highway,  road, 
street,  or  alley  of  this  state. 

(b)  In  or  upon  any  public  recreational 
property,  highway,  street,  or  alley  under 
the  control  of  the  state  of  Montana  or  any 
political  subdivision  thereof,  or  any  officer 
or  agent  or  department  thereof. 

(c)  Within  two  hundred  yards  of  such 
public  highway,  road,  street,  or  alley,  or 
public  recreational  property. 

(2)  Any  person  found  guilty  of  a  vio- 
lation of  this  section  shall  be  fined  in  the 
sum  not  exceeding  twenty-five  dollars  ( $25 ) , 
or  imprisoned  in  the  county  jail  for  a  period 
not  exceeding  thirty  (30)  days,  or  be  pun- 
ished by  both  such  fine  and  imprisonment, 
in  the  discretion  of  the  court. 

(3)  The  provisions  of  this  section  shall 
be  enforced  by  all  highway  patrolmen, 
sheriffs,  policemen,  and  all  other  enforce- 
ment agencies  and  officers  of  the  state  of 
Montana.  In  addition,  game  wardens  shall 
have  the  right  to  enforce  the  provisions  of 
this  section  in  or  upon  any  public  recrea- 
tional property. 


This  is  essentially  a  penal  statute  and  ought 
to  be  in  the  criminal  codes.  Rewriting  has 
not  altered  substance,  except  for  the  last 
sentence  of  the  proposal:  That  specific 
language  replaces  a  proviso  which  am- 
biguously provided  either  that  only  gam-1 
wardens  could  enforce  on  public  recreat'onal 
property  or  that  game  wardens,  in  addition 
to  other  enforcement  officers  named,  could 
so  enforce.  The  latter  alternative  was 
chosen. 


Section  32-1009  probably  is  superfluous. 


Section  32-1010  singles  out  a  felled  tree  as 
a  peculiar  encroachment  that  is  covered  by 
the  general  encroachment  provision.  The 
penalty  is  the  same.  Suggest  repeal. 
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id  is  liable  to  a  penalty  of  ten  dollars  for 
^ery  day  the  same  remains  in  such  ingn- 
ay- 
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OPENING  HIGHWAY 
ALONG  GROWING  CROPS. 
must  be  ordered  opened 
of  growing  crops,  or  along 
crops  would  thereby  be  ex- 
until  the  owner  thereof  has 
to  harvest  and  care  for  such 


action  32-410. 
HROUGH  OR 
o  highway 
irough  fields 
le  line  where 
Dsed  to  stock, 
efficient  time 
^■ops. 

ection  94-3201.  (11464)  INJURIES  TO 
1IGHWAYS,  PRIVATE  WAYS,  AND 
'.RIDGES.  Every  person  who  maliciously 
igs  up,  removes,  displaces,  breaks  or  other- 
wise injures  or  destroys  any  public  high- 
way, or  private  way  laid  out  by  authority  of 
aw,' or  bridge  upon  such  highway  or  private 
vay  is  punishable  by  imprisonment  m  the 
itate  prison  not  exceeding  five  years,  or  in 
he  county  jail  not  exceeding  one  year,  or 
>y  fine  not  exceeding  one  thousand  dollars, 
>r  by  both  such  imprisonment  and  fine. 

Section  94-3202.  (11465)  INJURIES  TO 
MILESTONES  AND  GUIDEBOARDS. 
Every  person  who  maliciously  removes  or 
injures  any  mileboard,  post,  or  stone,  or 
guidepost  or  any  inscription  on  such, 
erected  upon  any  highway,  is  guilty  of  a 
misdemeanor. 


Section  94-3565.  (11531)  DITCH  OVER- 
FLOWING ON  HIGHWAY.  Every  person 
who  owns  a  ditch  or  flume,  and  allows  the 
water  therein  to  overrun  the  side  and  run 
into  a  public  highway,  or  in  or  upon  the 
property  of  another,  is  punishable  by  a  fine 
not  exceeding  one  hundred  dollars. 


Dated.  Suggest  repeal. 


Section  94-3202.  (11465)  INJURIES  TO 
MILESTONES,  GUIDEPOSTS,  TREES. 
( 1 )  Every  person  who  maliciously  removes 
or  injures  any  mileboard,  post,  or  stone,  or 
guidepost  or  any  inscription  on  such, 
erected  on  any  highway,  is  guilty  of  a  mis- 
demeanor. 

(2)  Every  person  who  maliciously  in- 
jures or  destroys  any  shade  or  ornamental 
tree  on  any  highway  is  guilty  of  a  mis- 
demeanor. 

Section  94-3565.  (11531)  DITCH  OVER- 
FLOWING ON  HIGHWAY.  Every  person 
who  owns,  constructs  or  uses  a  ditch  or 
flume  and  allows  the  water  therein  to  flow 
onto  a  public  highway,  or  in  or  upon  the 
property  of  another,  is  punishable  by  a  tine 
not  exceeding  one  hundred  dollars   ($100). 


Amend  94-3202  to  include  trees  and  repeal 
section   32-1012   and   its   $100   "forfeiture 
This  change  will  make  uniform  the  penalty 
for  malicious  injury. 


Section   94-3565   has   been   changed   to   in- 
clude users  as  well  as  owners. 
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AFTERWORD 


"Men  of  vision  in  the  highway  field  see  the  time  coming  when  all 
highway  programs  presented  for  the  consideration  of  state  legis- 
latures will  be  based  on  the  integrated  findings  of  engineering,  fiscal, 
and  legal  studies.  In  the  past  the  legal  side  has  been  largely  ignored, 
with  the  result  that  un-looked-for  obstacles  have  cropped  up  in  trying 
to  implement  the  proposed  improvements. 


"Deficiencies  in  existing  laws  must  be  correlated  with  engineering 
and  financial  needs  if  our  lawmakers  are  to  have  a  complete  picture 
of  the  highway  problem.  Only  when  all  three  elements  are  provided 
for  will  resulting  legislation  meet  the  problem  squarely  and  stand  a 
good  chance  of  broad  public  acceptance."  Louis  R.  Morony,  then 
Chairman,  Highway  Laws  Committee,  Highway  Research  Board,  in 
Better  Laws  for  Better  Highways  (Bulletin  88),  1954. 
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